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GENERAL MINUTES. 



FIRST DAY'S PEOCEEDINGS^AFTEENOON 
SESSION. 

Tallulah Lodg?!, Ga., July 2, 1903. 

The Twentieth Annual Session of the Georgia Bar Aasooia- 
tion convened in the Auditorium at Tallulah Lodge at 3:30 
p.m., and wa.s called to order by the President, Burton Smith, 
Esq., of Atla^ta. 

The President : Upon the program this afternoon w^ ha,Vie 
first the report of the Executive Committee, Judge Marcus W. 
Bqck, Chairman. 

Mr. IBeck: Before reading any portion of the report whiob 
hfts been prepared by the committee I bave the pleasure and 
honor of introducing a gentleman who will voice to the Asso- 
ciation a Widcome. I introduce to you Mr. Sweet, mayor of 
Tallulah Falls. 

Mr. Sweet: Gentlemen, members of the Georgia Bar Assor 
ciation : I desire to state that the people of this commuiiity 
&el very much honored to have sudb a distinguished body of 
men meet here, and I desire also to extend a welcome to you 
while you are amongst us. The keys, gentlemen, are turned 
over to you. Take them and do as you please. We hope while 
you are here you will enjoy yourselves so much, in this place 
where Nature has done her best, that you will again honor us. 

The President: I feel sure that the Association appre- 
ciates ;the cordial welcome th'at Ji-as been extended to us by this 
city. 

Mr. Beck : Mr. Presidenit and gentlemen of the Association : 
Sgbft (5) 
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6 20 GEOBGIA BAB ASSOCIATION. 

Th!e program as prepared by the Executive Cbmmittee for this 
the twentieth annual meeting of the Georgia Bar Asaociation 
is necessarily altered because of the hour at wihich we have 
met. It was first intended that we should meet on Thursday 
morning. That hour has been changed and the change of hour 
has necessitated an alteration of the program, the formal writ- 
ten program prepared by the Executive Committee. I will 
aimoimce the program for this aftempon and this evening; that 
for to-morrow will be announced to-morrow morning at the 
meeting of the Association. 

When the nineteenth annual meeting of the Georgia Bar As- 
sociation was called together, it was announced by the Secre- 
tary that there were thirty new members whose names had 
been added to our roll, and it was then remarked by him as 
a matter for congratulation and applause that this was the 
largest number of names of worthy and honorable members of 
the Georgia Bar, probably, that had been added at any one time 
to this Association. We have not only aittained that number, 
but we have considerably exceeded it, and the Association is to 
be congratulated upon the fact that forty names of worthy and 
honorable members of the Georgia Bar are now to be enrolled 
as members of this Association. It gives me pleasure to read 
here the names of the gentlemen who have been elected mem- 
bers of this body since our last annual meeting : 

Angier, Edgar A Atlanta. 

Bateman, J. N , Atlanta. 

Batchelor, V. A Atlanta- 
Bell, Madison Atlanta. 

Bennett, J. Walter Waycross. 

Born, E. Winn Atlanta. 

Boykin, John A w Atlanta. 

Chandler, H. H Lavonia. 

Clay, Brutus J Atlanta. 

Daly, Walter R Atlanta. 

Davison, James. Greensboro. 

Dent. H. W Atlanta. 
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FBOGRAM FOR AFTERNOON AND EVENING SESSIONS. 7 

Dodd, Eugene Atlanta. 

Felder, Thomas S Macon. 

Green, Thomas F Athens. 

Grice, Warren Hawkinsville. 

Hammond, Walter J, Thomasville* 

Hulsey, William H Atlanta^ 

Hunnicutt, Dupree Athens- 
Lawrence, Alexander A Savannah.. 

Logan, J. Clayton Atlanta.. 

Maddox, 0. D Atlanta.. 

Merritt, George A Greensboro. 

Mitchell, Eugene M Atlanta. 

Moore, Hudson Atlanta. 

Newman, William T., Jr Atlanta. 

Orr, Robert Newnan. 

Roberts, Oren Hartwell. 

Rogers, James F Covington. 

Sibley, Samuel H Union Point. 

Smith, John R. L Macon. 

Spence, Greorge C Atlanta. 

Strickland, Judson M GriflHn. 

Tichenor, W. R Atlanta. 

Tindall, Charles C Jesup. 

Turner, S. M . .*. Quitman. 

Underwood, E. M Atlanta. 

Walker, Clifford M Monroe. 

Winn, Gourtland S Atlanta. 

Wright, Barry Rome. 

Before announcing the program for this afternoon and thi» 
evening, I will announce now, so that I may not forget it, that 
the evening session vdll begin at 8 :30, Atlanta time. 

After the report of the Executive (Committee this afternoon 
will be the President's address, coming first in order. 

Then the report of the Treasurer. 

The report of the Special Committee appointed to investi- 
gate the Torrens System and similar systems for the registra- 
tion of land titles ; Washington Dessau, Macon, Chairman. 

Evening Session, 8:30 o'clock. 

Paper, "Sunday as Viewed by American Law,'^ by R. D.. 
Header, Brunswick. 

Address by P. W. Meldrim, Savannah, "Cicero.'^ 
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9 20 &EOBOIA BAB AfiSOOIATION. 

Now, Mr. President, I call the attention of Ite Association 
to an invitation from Mrs. M. A. Lipscomb. I will read the 
invitation in extenso: 

"Mrs. M. A. Lipscomb extends an invitation lo the Georgia 
Bar Association to an A? Fresco Friday evening at 9:30 
o'clock, at Lucy Cobb Cottage, to meet Judge and Mrs. Parker 
of New York. 

'Thursday, July 2, 1903." 

Mr. Cleveland : I move that we accept the invitation. 

The motion received a second and was carried. 

Mr. Beck : There are no other announcements by the Ex- 
ecutive Committee at this time. The first matter on the pro- 
gram is the President's address. 

The President : This happens to be the twentieth year since 
the Bar Association was organized, and it is probably not out 
of order for me to say that the Association, as well as tbe able 
Chairman and the Executive Committee, have cause for con- 
gratulation upon the satisfactory result of their work during 
the past year. 

I have selected as the subject of my address "Trusts . and 
Monopolies." 

(See Appendix A.) 

The President: We will now have the Treasurer's report. 

The Treasurer read his report (See Appendix B.) 

The President: You have heard the report of the 
Treasurer. What action will you take? 

Mr. Hill : I move its adoption. 

The motion received a second and was adopted. 

The President: The report of the Special Oonmiittee on. 
the Torrens System for the Registration of Land Titles; Hon. 
Washington Dessau, Cliairman. 

(For report see Appendix C. ) 
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Mr. Van Epps: I don't know? wheliher I am in order in the 
suggestion about to be made.. I regard the paper as jthe most 
important and valuable contribution on a practical subject that 
^re have had submitted to our Bar Association during its or- 
ganization. The report seems to sound a tocsin. The Associa- 
tion is getting down to its Intimate work. The paper leads 
us to consider a subject of vast interest and importance to the 
people of the State — ^the common people. I had in mind at a 
later time to move a resolution that the printer in printing our 
record prepare a sufficient number of copies of the report of 
the committee to be handed to the Governor in the form of a 
pamphlet to be delivered to the members of the Legislature with 
a special message on the subject, containing such recommenda- 
tions and suggestions as the Governor sees fit to convey to the 
Legislature. I mean the Legislature of 1904, as the present 
liegislature probably will not have time to address itself to the 
subject. I do not make that as a present motion, but will do 
so later on after conferring with Mr. Dessau and his committee. 

Mr. Meldrim: I agree with wihiat my friend Judge Van 
Epps has said about the importance of this paper. Fortunately, 
or unfortunately, very much of my work in life has been in the 
trial of cases respecting title to lands. I say just here that the 
subject is not only important from the viewpoint of, I under- 
stand my friend to say, the common people ; it is also vastly im- 
portant to those people within the State and out of the State 
who own, and particularly to those who own considerable bodies 
of land known as wild lands. Members of the Association 
from the lower part of the State will recognize to what degree 
valuable large holdings have been impaired because of the un- 
certainly of titles. When we approach legislation, I think it 
should not only be approached with a view of helping the com- 
mon people, but equally so with a view of helping all people, all 
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owners of realty. We are endeavoring to fix a system for the 
registration of land titles that will establish all titles. The 
question I wanted to get some information about was this, as to 
the method of procedure for the purpose of determining title. 
Whether it be by the trial of an ejectment case, or whether it 
be before a commission, or whether it may be before a special 
tribunal to be created, tih© determination of the title is the issue 
involved; and in such determination questions of fact and 
questions of law have to be passed on by some tribunal to be 
provided. Now the matter of providing a tribunal or court for 
the determination of these titles is going to be difficult legisla- 
tion; therefore I would like for the Chairman to give us his 
views and tell us how this question of title is to ba heard and 
determined. In some States the method seems to have been to 
determine the questions of fact and of law according to the 
English Chancery Practice, making an issue of fact and sub- 
mitting it to a jury for determination, and then certifying the 
questions of law and submitting them to some judicial tribunal. ' 
The difficulty in my mind is this — ^and I am trying to deal witk 
this question from the standpoint of a lawyer who tries titles to 
land — ^you have difficult complications of law and of fact How 
can these complications be satisfactorily determined imder the 
proposed system ? It would aid us very much in the work of the 
Association and before the committee and the Legislature i£ 
Mr. Dessau will inform us how these questions are determined. 
There is one other question that I would like some informa- 
tion upon, and that is this : We imderstand, of course, that a 
man has title to the land upon which he has lived and which he 
has openly occupied for twenty years, and of course we under- 
stand that with color of title and seven years' possession a man 
may acquire a good title. Do I unidorstand tihe Chairman to 
recommend that title by these methods be destroyed? It is an 
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important question ; an important issue. Speaking for myself, 
I say no. I say that all things that go to make a perfect title 
should not be interfered with. Of course I understand that 
seven years' adverse possession with oolor of title would be 
destroyed by this legislation, because there could be no oolor 
of title after the title by this registration act had been fixed 
and determined. On these two points I would thank the Chair- 
man to give us a little further information. 

Mr. Dessau: I feel like I owe the Association an apology, 
having trespassed upon their time and attention and compelled 
them to submit to a report which was so lengthy, and it is with 
some trepidation that I venture to add anything further, but 
in view of the very polite and courteous suggestion from my dis- 
tinguished friend from Savannah I shall do so. In the five States 
which have adopted this system, as well as in the other States 
which have the system under consideration, there is a most 
patent degree of uniformity. There is a court raised by every 
act of the General Assembly upon this question; a court de- 
voted to this particular business knowin as the "C9urt of Land 
Registration," — in some States the "Court of Registration of 
Land Titles." That court, like all other courts of record, for 
it is a court of record, has a system of pleading. That system 
of pleading is projected upon lines which are consistent with 
the jurisdiction invested in the court. In some courts of land 
registration the judge or judges have power under proper rules 
to pass upon disputed questions of fact. In other of the systems 
the court makes a note of the question in dispute and that is 
referred to the superior court of the county in which the land 
lies. The gentleman will recognize at once that in the adoption 
of a system of this sort there must be perforce a great degree of 
imiformity. There are some differences in minor details owing 
to the fact that there are inherent differences, minor differences, 
in some States from others. So much as to the court. 
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Now as to title by possession, or by prescription, and title 
by color of title. I did not mean to say in that report, and if I 
did say it, I wish now to consider it as withdrawn^ that no titte 
can be considered under this system based upoHL possession 6t 
color of title. The present law that obtains as to the exist- 
ence and establishment of a title by adverse possession, by 
prescription and by color of title, would obtain in determining 
any title offered for registration. I trust that I make myself 
clear. But after that title is registered, then title by prescrip- 
tion, by adverse possession or by color of title can never pre- 
vail against that registered title. I trust that I make myself 
clear on that point. I think I said that in my report. I hope 
there will be no misunderstanding on that point because it is a 
very essential point. In all systems prevailing in the five States 
I referred to, in Great Britain, in Canada, British Columbia^ 
and in some other British possessions in America and Ahistralia, 
as against the registered title nothing can prevail. The registra- 
tion of the title is under the law a determination up to the 
time of the registration of that title and of whatever claims or 
liens there may be against that land. After the registration^ 
subsequent liens against the land, the disposition of the land by 
devise, the passing of the land by inheritance imder the laws of 
distribution, the creation of trusts upon the land, and all 
matters arising ex post facto relative to the land are noted upon 
the register. 

Mr. Meldrim : Will you allow me to ask you a question ? 

Mr. Dessau: Certainly. 

Mr. Meldrim : We are all in harmony on that point. What 
I had in my mind was this. We will assume that the court 
has found in favor of the petition and set up by decree the 
title to a certain described tract of land. A portion of that land 
the petitioner has actual possession of to-day and the court 
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fihib lie entire tract belongs ix> the petitioner. The petitioner 
in Tivhose favor that dectee is rendered takes no action at all 
to remove a party in possession of part of it, and that party 
who ^ in possession remains tTvienty, thirty or forty yeatrsj can 
he oar those claiming nnder him acquire title by that possession ? 

Mr. Dessau: As against the registered title? 

Mr. Meldrim: Yes, sir. 

Mt. Desdau: Not according to the decisions in the cases I 
have read. His title is disposed of upon the registration of the 
title. To cite an instance, if the Association will permit me 
to answer Brother Meldrim's suggestion, John Doe applies for 
the registration of "Black Acre." It is voluntary, because 
under the system as it obtains in the State of Illinois, for 
example, and I take the StJate of Illinois because that is a State 
whefTe compulsory registration of land does not obtain, it is 
optional with the owaer to register his land. John Dae applies 
for registration of "Black Acre." He proceeds to the office 
of the judge of the oourt of land registration, the registrar, 
and files with his petition a description of the land and his 
muniments of title, all of his muniments of title, l^ow, in this 
examination of that title, the judge refers the case to the exami- 
ner of titles, one of whom is situated in every county. That 
examiner discovers that Richard Hoe is in possession of the 
land, whereupon a summons is issued to Richard Roe and he is 
notified fliat on a given day, at a given hour, at the county court- 
house in the county of Cook, his title to that land, or his 
interest in it, will be passed upon. He is made a party defend- 
ant in that suit. On that day if he appears to contest it his 
interest in the land is set out. If it is a question of law the 
court will undertake to dispose of it. If it is question of fact 
it is referred by the court to a given day on which a jury can 
pass on it. In some systems it is referred to the superior court 
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and a jury in that court passes upon it. If in the course of th© 
investigation it is found that Bichard Boe's claim is good, a 
note to that effect is put upon the certificate of registration. 
If it is found that Bichard Boe has no interest in that land, the 
whole title is noted on the register as the property of John 
Doe. Bichard Boe may be in actual possession but he may not 
have a deed, and in determining the question of registration 
he could present his interest and his adverse possession would be 
considered. 

Mr. Sweat: The gentlemen have spojcen of the importancje 
of this question throughout the entire State. It is a question 
of special importance, of very great vital interest to my section 
in South Georgia. We all understand that as a rule evidencse 
of title in this State consists of a grant from the State and a 
chain of deeds down to the present owner. We have in addition 
to that, and to that reference has been iriade, what is known 
as title by prescription, and we have two classes of that ; twenty 
years' actual possession and seven years' possession under oolor 
of title. Now, in addition to these^ I know it is found through- 
out my section, and perhaps it prevails to a greater or less extent 
in other portions of Georgia, we have a great many forged 
titles to the same piece of property. It so happens, therefore, 
Mr. President, that to many lots of land in South Georgia there 
are different chains of title and claims of title. The result is 
that titles to land in our section are very much unsettled and 
the values are very much injured by that fact. If we could have 
the question of title to land absolutely settled, as I undea:stand 
that it would be by this Torrens System, then it would be of 
great benefit to our section, and to every other section of the 
State similarly situated. It would enhance the value of land. 
We have a largely undeveloped section that is being very 
rapidly settled up now, and if the question of title to land was 
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settled, then, as I stated, it would be of great benefit to our 
section. A party who wanted to move to that section and who 
wanted to buy land there would knowt that he was getting a good 
title, and it would be a great induoement to purch'asera and set- 
tlers. In view of these reasons and the great harm done by un- 
settled titles, and in view of our situation there, I have given 
this subject some thought and no little investigation, and I have 
reached the conclusion that the only salvation for our section 
is in the adoption of the Torrens System or some similar system 
reoommended by this committee. 

Mr. Dessau : I wish to state again that this report is only the 
individual opinion of the writer as expressed in the report made 
by me as the Chairman of the committee. My own opinion is, 
the adoption otf the system would give more value to the present 
title by prescription than anything that could be done in i 
Greorgia by w'ay of legislation. I state that in order that there 
may be no opposition to the proposed legislation from any one 
of that class. The reason for it is obvious. Title by prescrip- 
tion, as we all know, is a question of possession and the difiBr 
culty rests very largely in obtaining evidence of it Undeir 
this system of registration when you have this test of title, 
and it is found in favor of one who claims by prescription, 
then that absolutely settles his title for all time to come ; hence 
it gives it value. One who claims title by prescription now may 
have a good title to land of great value, but parties do not care 
to purchase that kind of title which rests largely in parol. 
Therefore I say that the practical effect of this system, so far 
as all present title or claim of title by prescription is concerned, 
would be to enhance its value. 

There was one other thing that I desired to say, and that is 
this : it is a question of such vital importance to the State ; 
we will all be so much benefited by it throughout the entire 
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State, that I do not think that any suggestion which hais^ lieeit 
made which looks to delay ought to be countienanced by the Ai^- 
sociation, but I think the recommendation made by the commi1>- 
tee as to a commission ought to be adopted, or some kind of ma- 
chinery set in motion at once in order to secure the necessary 
legislation. 

Mr. Arnold : I do not think that even yet we fully understand 
my Brother Dessau's very able paper. As I imderstand it the 
question of registration settles liie title up to the point of reg- 
istration. You take into consideration twenty years' poesea- 
siion, you take into oonsider^tion seven years' possesision under 
color of title, you take into consideration everything, every deed, 
mortgage, will, every extrinsic fact that goes to make title. 
I don't see much difference between that and the present law. 
It is just the difference between one tribunal and another. 
You would go before a special commission and now you go 
before a judge and a jury, but I don't understand distinctly 
whether it would eliminate prescription under color of title 
in future as a method of acquiring title. I hesitate to give any 
voice I have for a measure of that sort, because it seems to mie 
that is one of the strongest means by which we could acquire 
title. I am in favor of this report, but it seems to me tiiat 
the same things which go to make up title now should go to 
make up title in the future, including twenty years' posseesion 
and seven yearsi' possession under oolor of title. In other words, 
I don't think that we ought to advocate such a radical departure 
from the old law we have had for years and years and abolish 
the statutes of limitation as to lands. I move, Mr. President, 
that the President appoint two members to go before the 
Legislature to aid in carrying out the recommendation o# the 
report. As I understand it, the report suggests that we pass a 
resolution asking that three members from the lower house and 
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two from the upper house be appointed to consider this matter. 
I suggest that the Chair be instructed to appoint Mr. Dessau as 
one of tie members to represent this body on that committee. 

Mr. Miller : As a substitute for that motion I move that the 
Chair appoint a committee of three, Mr. Dessau, Chairman, 
Judge Van Epps, and Judge Sweat, to draft a resolution 
memorializing the present Legislature to appoint a committee 
ag provided and suggested in the report of this committee. 
I think that will be suflSbient to begin with. The point I seek 
to reach is to bring the matter before the present Legislature 
wlhich has been in session only a few days and which will 
probably continue in session until the 25th of August. My 
miotion is that the Chair appoint this committee of three to 
dilaft the resolution memorializing the present Legislature to 
app'oint a commission as suggesited in the report of the commit- 
tee, and that committee report back to this body. 

Mr. Arnold : I accept the substitute. 

Mr. Miller : When this committee makes it report here that 
the recommendations have been adopted, then the President of 
the Association can appoint two members from this Association 
to at3t with the Legislature in case the Legislature shall appoint 
the comsnission. 

The motion received a second and was adopted. 

Mr. Miller: I will also make a motion that the teport of 
this committee be printed in pamphlet form in sufficient 
quantity to be distributed among the members of each house of 
the Legislature. 

Mr. Meldrim : It Has got to be printed for our own records. 

Mr. Miller: If it is going to be for this Legislature it will 
have to be done immediately. 

The President : That can be accom'plished. It can be hur- 
ried up for them. 

The motion received a second and was adopted. 
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The President : That completes the program for this after- 
noon. Judge Beck will announce the program for to-night. 

Mr. Beck : We have two papers for to-night The first is an 
address, "Sunday as Viewed by American Laws/' by R. D. 
Meader of Brunswick. The second is "Cicero," an address by 
Mr. Peter W. Meldrim of Savannah. 

The Association adjourned to meet at 8 :30 p.m. 



FIEST Dm'S PROOEEDINGS— EVENING SESSION. 

The Association met at 8:30 p.m., the same day, pursuant 
to adjournment, and was called to order by the President. 

The President : Judge Beck, the Chaimmn of the Executive 
Committee, requests me to announce that the first paper on the 
program for this evening is "Sunday as Viewed by American 
Law," by Mr. R. D. Meader of Brunswick. We will have the 
pleasure of hearing, from Mr. Meader. 

(For IVIr. Meader's paper see Appendix D.) 

Mr. Persons, Second Vice-President (who had assumed the 
chair) : The next paper is "Cicero," by Mr. P. W. Meldrim. 

(For Mr. Meldrim's paper see Appendix E.) 

On motion, the Association adjourned to meet at 9 a.m., 
Friday, July 3, 1903. 



SECOND DAY'S PROCEEDINGS— MORNING 
SESSION. 

Taij:.ulah Lodge^ July 3, 1903. 

The Association met pursuant to adjournment and was called 
to order by the President. 

Mr. Beck : There is a further list of gentlemen whose names 
have been sent in who make application for membership. They 
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have been reported by the Executive Cominittee with the 

recommendation that they be elected. 

The Secretary read the following list : 

Chipley, Hunt Atlanta. 

Oobb, A. Ward Atlanta. 

Fielder, W. K Oedartown. 

Hill, Harvey Atlanta. 

McClelland, John E Atlanta. 

McClelland, L. F Atlanta. 

Mundy, W. W Oedartown. 

Roberts, Luther Lavonia. 

Swift, Charles J Columbus. 

Westmoreland, Greorge Atlanta. 

Mr. Beck : I move the election of these members and that the 
Secretary be authorized to cast the ballot of the Association for 
them. 

The motion received a second and was carried. 

The Secretary announced that he had cast the ballot of the 
Association for the gentlemen whose names were read, and they 
were declared elected by the President. 

Mr. Dessau : I ask permission at this stage of the proceedings 
to interrupt the regular program for a moment for the purpose 
of ofFerkig a resolution. 

The President : Is there any objection to the request of Mr. 
Dessau? In the absence of objection the Chair will hear the 
resolution. 

Mr. Dessau: We miss this morning from our meeting the 

presence of a gentleman who has long been a devoted member 

of this Association, and wiho is now detained at his home by 

reason of illness. I feel that any token of remembrance of him 

in this hour by this Association would be exceedingly gratifying 

to him, and I therefore offer the following resolution : 

The Georgia Bar Association at this its Twentieth Annual Session 
sends a greeting of affectionate remembrance to Mr. Presiding Justice 
Lumpkin in this hour of his physical affliction, with the earnest hope 
that he may soon be restored to health. 
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The President: You have heard the motion. The Chair 
takes pleasure in putting the motion and asks for a rising vote. 

The resolution was unanimously adopted, all members stand- 
ing. 

[A; copy of this resolution was sent to Mr. Justice Lumpkin 
and the following letter was received in reply : 

SUPBBMB COUBT OF GbORGIA, 

Atlanta, July 1«, 1903. 

Dbab Bbothbb Pabk : — ^I thank the Georgia Bar Association with a full 
heart for its tenderly worded expression of sympathy, and you most 
cordially for the loving manner in which you informed me of ihe action 
taken. 

Nothing could be dearer to me than the good-will of my brethren, 
who are also my judges. 

I am growing fast in strength and health, and think it will not be 
long before I am ready for full work. 

Will you kindly send this to Brother Dessau to read ? He will thus 
know I gratefully appreciate his offering the resolution. 

Yours sincerely, 

' Sam'l LuJfPKIK. 

Mr. Orville A. Park, Secretary, etc., 

Macon, 6a. 

This letter reached the Secretary's dffice on the very day that 
the State was shocked by the announcement of the sudden and 
unexpected death of its gifted writer. Truly it seems as we 
read it a message from the tomb. How f ortimate that in this 
one instance at least our love and sympathy did not remain 
imexpressed while our honored and beloved brother was yet 
alive. It is a pleasure to know that his Itost few days were 
rendered brighter and happier by this simple, sincere expression 
of affection by his pnofessional brethren whom he loved bo 
deeply and to whose service the best years of his life were de- 
voted. — -Secretary. ] 

Mr. Sweat: The Association prior to the last meeting at 
Warm Springs had grown into the habit of appointing a com- 
mittee, composed, I believe, of five, on nominations, and the 
committee thus raised reported the names suggested for the 
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Tarious officers of tbe Association and members of the Execu- 
tive Committee on the last day of the meeting of the Aasociation, 
and usually after a large number of the members had left the 
meeting for their homes. At that last fleeting at Warm Springs 
to which I refer, on account of a disposition to waive that prac- 
tice and for other reasons not necessary here to mention, the As- 
sociation adopted a different course in the selection of officers 
and members of this Executive Oommittee. Names, were pre- 
sented in the meeting of the Association by any member who 
chose to present one for an office or membership of the Executive 
Committee and voted for in the Association in that way. I 
have no scruples, Mr. President, in changing precedents or in 
mating them whenever it is necessary and proper to do sa 
I took part at this last meeting in the innovation that was then 
made in the way I have stated, but by reference to the minutes 
of the last meeting of the Association, it will be seen very 
readily, when you read what I said and between the lines, that 
my dissatisfaction, very largely, with the practice was against 
the raising of this small committee and the action of that com- 
mittee in not reporting until the last day of the meeting of the 
Association when a great many members had left. Now, Mr* 
President, my own judgment is that ordinarily it is wisest 
and best to raise a committee on nominations and let that com-* 
mittee, after giving full consideration to the matter, make nomi- 
nations for the various officers and members of the Executive 
Oommittee. I think ordinarily, as I have said, it is wisest and 
best for that to be done through a committee. Otherwise we are 
left for these names to be presented in m^eeting and without any 
consideration, and the practical effect is that for all of the offices, 
not only of President but five Vice-Presidents and members 
of the Executive Committee, when any one member gains the 
floor and presents a name that name will be elected. Of course 

Sgbft 
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I «ay nothing against any action heretofore taken^ but I am 
inclined to think that perhaps it is best and wisest to have the 
nominations made by a conmiittee rather than by one member, 
When any one presents a name for any one of these positions, 
•we dislike ordinarily to oppose or antagonize it in any way, 
and therefore as a rule the presentation of a name would mean 
an election. Now, Mr. President, I move that the President of 
this Association appoint a committee on nominations this morn- 
ing, consisting of one member from each congressional district 
in this State, as far as obtainable, and two from the State at 
large, and that this committee report back to the Association 
at our afternoon session. 

Mr. Teomans : I move as a substitute that the President ap- 
point a committee of five to report back this afternoon. 

Mr. Sweat: I simply made that suggestion to meet some 
criticisms heretofore made with reference to the smallness of the 
committee, two or three looalities in the Sfeite being repre- 
sented. 

The President : Is there any objection to the motion ? This 
being a departure from the regular order of business the Chair 
will not put the motion if there is objection. 

Mr. Dessau : I wish to say that if it is the pleasure of the 
Georgia Bar Association to adopt either one of the resolutions 
which have been offered, I think from an experience of some 
years in serving upon committees of the character of the com- 
mittee referred to, that it would be wiser for the Association 
to adopt the suggestion made by Judge Sweat. It is more than 
likely that the refusal of the Association to continue along the 
lines which had been adopted for many years was due to the 
fact that the committee was too small. Indeed the fact may 
now be faced that it was too small. It was scarcely large 
enough in numbers to be a representative committee, and there- 
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iore that objection can be remoyed, if the Association determines 
to return to the plan, by enlarging the metmberAip of that oom- 
anittee/ and the snggesrtion made of one from eadi congress 
.^ional district and two from the State at large would offer a 
broad canvass of the merits of the members and the selection 
>0i the fittest to office that would not be obtained by referring 
the matter to a smaller committee. If the Association adopts 
either plan, I hope that it will adopt the plan offered by 
Judge Sweat. 

Mr. Hammond: I offer an amendment to Judge Sweat's 
motion^ l^at if any congressional district is not represented 
in the Absociation that the President appoint a member of the 
^committee from the Association to represent that district. 

Mr. Whipple : I feel that on account of my short member- 
jfihip I probably should say nothing, this being my second year. 
However, as a member of the Asaoci'a;tion I recognize my right 
,to be heard. Mr. President, it occurs to me that before this 
action is taken by the Association there ought to be more time 
to think about it and to deliberate about it. Any one who was 
^present at the Ipt ineeting of the Bar Association can not have 
Any feeling except that off mortification as to the scenes that 
were enacted at that time, that seemed necessary to change the 
method that is sought to be resumed by the present resolution. 
We all know the reasons that were urged for that action. I can 
«ay I voted on the sole ground that it was better to have the 
nominations made before the entire Association, so that the 
nominees when elected would be honored by the entire Asso- 
♦ciation. These are the arguments that were used and upon these 
-arguments the Association decided that nominations should be 
made and the names voted on by ballot. In my individual 
opinion it is always better in any democratic institution to make 
the nominations upon the floor of the body^ and if there is more 
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than one nomination and the officere are selected by ballot, there^ 
can be no objection to this arrangement. I naturally maj 
feel like showing some one the great courtesy of nominating hiim 
to an office, and somebody else may feel like naming another* 
member, and I think he should have the right to do it. How- 
ever, I do not rise for the purpose of specially opposing this, 
motion. I move that we lay the matter on the table until this- 
afternoon, and then if it is the deliberate wish of the Associa- 
tion to adopt this policy it can be done. 

Mr. Sweat: I know I desire— 

The President r The gentleman is not in order. 

Mr. Sweat : I desire to ask the gentleman a question. 

The President : I don't think it is in order to ask even a ques- 
tion, for that means to debate. 

The motion to lay on the table was put by the President and. 
loet. 

Mr. Hammond: I would like to change my amendment. 
I think it is probable that there may be some districts not rep-- 
resented here. If a congressional district is not represented — 

The President: I will recognize you and your right to- 
amend in due course. The question first comes on the sub- 
stitute offered by Mr. Yeomans. 

Mr. Yeomans : Mr. President, I will withdraw my substituter 
in the interest of harmony. Though I believe the committee 
suggested by Judge Sweat is a Utile too large, in the interest of 
harmony I will withdraw my substitute. 

The President : There being no objection the Chair will per- 
mit the withdrawal of the substitute. The question is on the 
iamendment of Mr. Hammond. 

The amendment was adopted. 

The President : The question is now on the motion of Judges 
Sweat as amended by Judge Hammond, that the Chair appoint 
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.'fl, committee cGnsistiiig of one from each congressional district, 
.and two from the State at large; should any congressional 
district be not represented, the Chair to appoint a member for 
that district from the Association. 

The motion as amended was adopted. 

The President: The Chair hesitates to ask any further in- 

rfon^ation, but what time this afternoon is that committee to 

report? It is difficult to tell whether the districts are repre- 

-fiented and it will take the Chair some little time to raise this 

-<;ommittee. 

Mr. Sweat: Pardon me for interrupting you, but the sug- 

^stion has been made that that report be made immediately 

preceding or immediately following the annual address of 

-Judge Parker. I suppose we may leave the matter with the 

Executive Committee. 

Mr. Beck : The election of officers was made one of the fea- 
tures of the program for to-day. 

The President : I will endeavor to have that committee raised 
in time to report immediately after the address of Judge Parker. 
'The Chair will say in appointing this committee, if he believed 
there was any serious division in this body as to any important 
officer, he would ask the Aissociation to relieve him from ap- 
pointing the committee, as it is necessarily a very important 
power, but inasmuch as there is no such division I will take 
pleasure in, as soon as possible, appointing this committee if 
you will let me have a list of those present so that I may see 
who are here from the different districts. 

The Secretary : I will have to refer you to the hotel regis- 
ter, as that is the only list made up as yet. 

Mr. Beck: Mr. President, I will announce the program as 
made out by the Executive Committee, so far as we have been 
tfible to arrange it. The program does not extend beyond this 
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dajy leaving the program for to-morrow to be amuig^d at a stA^ 
fle^uetit meetiiig of Ibe oommitteei. 

First. Eeport of the Special Committee for the Eelief of the 
Supreme Courts and discission of th'at report Of oourse^ 
it is desired, heartilj desired^ that there should be a full dis- 
cussion of that report 

Second. Review of the Work of the State Bar Associations 
for the Past Year. These reviews by the Secretary are well 
remembered by those who have attended our meetings in the 
past It was the hearty desire and unanimous request of the. 
entire Executive Conmiittee that Mr. Park prepare this paper, 
and he has kindly consented to do so. That will be the second, 
paper on the program to-day. 

Then we will take up the reports of the standing committees^ 
in the order named on the printed program. It is hardly prob- 
able that these reports can be finished before the time for the* 
recess. The other reports will be taken up this afternoon after. 
Judge Parker^s address. It was the intention of the committee 
to have Judge Parker deliver his address at 10 or 11 o'clock, 
to-day, but we are advised that a large number, including some- 
of the members of the General Assembly, will be here, and it is^ 
hardly probable that they will reach this place before the- 
usual hour for adjourning for the noon recess, and for that 
reason the address of Judge Parker has been deferred until the 
afternoon session. It will be delivered at 3:30. After- 
Judge Parker's address we will continue the reports of the* 
standing committees. I will state, Mr. President, that several 
of these standing committees will make reports upon which it 
is hoped there will be a full discussion. 

In the evening we will meet at 8 :30 and a paper will be read 
by Mr. Arthur Gray Powell. I will state that after the ad- 
dress of Judge Parker, and before resuming the reports of stand- 
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ing committees, we will hear the report of tjie Special Committee 
provided for this morning to nominate officers. 

Mr. Hammond : For the purpose of relieving the embarra,ss- 
ment of the President in appointing the committee provided 
for in the resolution of Judge Sweat, I would like to know 
whether the Secretary has a list of the members of the Associa- 
tion present. 

The Secretary: I have requested the members to register^ 
but in the hurry it has not been done as yet 

Mr, Hammond : I would suggest that each member present 
furnish his name with the number of his congressional district 
to the Secretary. 

Mr. Sweat : 1 add this on the line of the suggestion of Judge 
Hammond, that the members present this morning from the 
different districts furnish a list of all the other members who 
are here from their respective districts. In that way we can 
easily make up a list of the members present. 

Mr. Hammond: I would add this to my motion, that the 
members here present write their names on a slip of paper with 
the names of such other members from their districts as they 
know to be present. 

Mr. Teomans : I am quite sure that a list can be provided 
by almost any two gentlemen present. They can get together 
and get a list of almost all the members present, and probably 
two or three members can tell exactly from what congressional 
districts they come. I think that will be a better plan and 
more expeditious. 

Mr. Sweat : It so happens that a number of the members are 
not in the hall at this time. 

The President : I doubt if the most astute politican could tell 
all the districts, and I think the plan suggested by Judge 
Hammond is the wisest if any plan is adopted. 

The motion of Judge Hammond was adopted. 
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The President: We now come to the regular order of busi- 
ness, which was suspended by unanimous consent — ^tihe report 
of the Special Committee on Belief for the Supreme Court The 
Ohairmaxi of the committee desires a full and free expression 
of opinion on the report of this committee. 

Mr. Dessau: Mr. Powell will present the meport of the com- 
mittee. 

Mr. Powell read the report of the Committee on Relief for 
the Supreme Ooui^ (See Appendix P.) 

Mr. Miller: I suggest the practical wisdom of laying this 
I'eport of the Committee on the Eelief of the Supreme Court on 
the table. Of course a full discussion of this report is desired. 
A bill of this kind is now pending before the Georgia Legisla- 
ture, and my information is that a large number of the members 
of that body will arrive on the morning train. I consider it a 
most important matter and it is desired that as many members 
of the General Assembly as possible hear the discussion of this 
report. Of course it will interfere with the program made up 
by our Executive Committee, but it is the desire of the mem- 
bers of this Association, and perhaps every lawyer in Georgia, 
that this bill pass the General Assembly. ITot only members of 
our profession will come, but a great many laymen of that 
body will be here, men who no doubt will make up their minds, 
after heiaring this report thus discussied in favor of the bill. 
If there is anybody in this hall who has been a member of the 
House of Representatives, he knows that it is impossible to pre- 
sent to that body, on account of the acoustics of the Hiall of the 
House of Representatives, the merits of a bill of this kind with 
anything like the effect that would be had from a general dis- 
cussion before this body. If it can be done, I simply suggest 
that this report and the discussion on it be deferred until the 
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arrival <yf the morning train so that the members of the General 
Alssembly may hear this discussion. 

Mr. Hiammond: A great many of the members of the Legis- 
lature will not be present at the meetings of this Association. 
They will not be here on business before the Association. They 
are coming to hear the address of Judge Parker. It is imprac- 
ticable to tafce up the report of that committee this afternoon 
at that session, and it strikes me that it would be better to go 
on with it now. 

The motion of Mr. Miller to lay on the table was lost. 

Mr. Miller: I move that the report of the committee be 
received and adopted. 

Mr. Barrow: I am one of those who believe that the measure 
outlined by the report of the committee is not only wise and 
rsalutary, but necessary, and that its provisions are practical. 
It is niy judgment, however, in which I have the concurrence of 
others, that some changes might be made in the bill which 
might improve it. In the first place it is suggested that the 
court of appeals ought not to be confined in its sessions to the 
capital ; it ought to be nearer the people. In other words it 
ought to be a court more readily accessible to suitors than any 
court which only meets in Atlanta would be. The second 
suggestion is that the judges of that court, as long as we are 
essaying to change a part of the Constitution, ought to be ap- 
pointed by the Governor instead of elected by the people, and 
the term ought to be twelve years instead of six. The next sug- 
gestion is that it is hardly necessary to retain in the Constitution 
at all any provision for allowing cases to be taken directly from 
any city court to the Supreme Court, and that there was really 
no necessity for taking any case from the superior court directly 
to the Supreme Court except those involving some provision of 
ihe Constitution of the United States or the Constitution of the 
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State of Georgia, but no case could be taken from any city court 
directly to the Supreme Court, Then it would be feasible and 
practicable to fix the limit of cases, the character of cases that 
go to the Supreme Court from the court of appeals in some other 
way than by amount Every small felony under the bill pre- 
sented by the committee can be taken from the court of appeals 
to the Supreme Court. Why should they ? If a man's life is in-^ 
volved, and the court of appeals aflGirms the death penalty, that 
case ought to go to the Supreme Court ; but for stealing a hog or 
any other minor felony, what necessity is there that as a matter 
of right the defendant should have his trial in the superior 
court, then have his trial in the court of appeals, and jifter 
that have the right to take that case up to the Supreme Court 
and have the Supreme Court pass upon it. 

Mr. Dessau : May I ask a question ? 

The President : Does the gentleman yield ? 

Mr. Barrow: Certainly, with pleasure. 

Mr. Dessiau : I think if you will make a more careful read- 
ing of the bill you will observe that felony cases do not go to the 
court of appeals. 

Mr. Barrow : That is where I think they all ought to go ex- 
cept capital cases. I don't think the Supreme Court, if we want 
to relieve it and make it what it ought to be, a court for the cor- 
rection of errors of law, a court whose time shall not be ab- 
sorbed in minor matters, should have to consider these cases. If 
we want to do this, so long as we are making constitutional law, 
we can elevate the position of the judges of the Supreme Court 
to what it ought to be. A man can take capital cases to the Su- 
preme Court and he can take any case that the court will order 
by certiarari, and in any felony case which reached the impor- 
tance to make it necessary for that high court to review the de- 
cision of the court below, why the Supreme Court could send 
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down its certiorari to the court of appeals and ha.ve it sent up* 
there. 

But there is another objection that seems to me ought to be- 
very carefully considered before we commit ourselves to this bilL 
I am one of those who believe that the right of appeal i;o the 
courts of last resort ought not to be valued in money. There 
are many^w^ believe, and I am one of them, that a man whose 
property is of the value of one thousand dollars ought to have- 
the same right to take his case to the Supreme Court from the- 
decision of the court of appeals as if it was ten thousand dol- 
lars. I am not speaking of it in any political sense; I am not 
addressing myself to the question whether it will be popular or 
unpopular to draw the line on a money value and say that those- 
above may go to the Supreme Court and those below may not. 
I am addressing myself to the abstract proposition as to whether 
it is right to do it or not. Suppose it was the most 
popular thing to say that a little case can not be heard 
in the Supreme Court, still I would say that the ques- 
tion is whether it is right to draw the line on a money 
value whether it be in property or in dollars. It is not in ac- 
cord with anything we, in Georgia, have ever done except in 
justice courts and some city courts, and in them the remedy 
was provided by giving them the right of appeal. The pro- 
visions in this bill are objectionable on this ground as no case 
can be taken to the Supreme Court where the amount of money 
involved falls below a certain sum. I say again I do not be- 
lieve that it is fair, I do not believe thiat it is right to say that one- 
suit can be taken to the Supreme Court because it involves a 
greater amount of money, and anoUier can not because it involves 
less. AS man may have a case in court involving the sum of 
$900. He may possess little. It may involve everything he- 
has in the world. In that case may be the deepest, most intri- 
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cate questions which demand deep research and the highest or- 
der of learning which can only be found in the Supreme Court. 
It is not right to say to him, without regard to the questions in- 
volved, that he can not take that case to the Supreme Court. 

I am a believer in this court provided by the committee. I 
think it ought to be pushed. I think it ought to have the hearty 
support of the Association. Some gentlemen asked me to put 
these view^ I have urged in a bill. I did so. I prepared a bill 
along the lines of the committee's bill, which I think are the 
•correct lines but for the points I have noticed in these remarks. 
That bill I sent to Mr. Slaton. At the request of some gentle- 
men I had it- printed and forwarded it with the suggestions I 
had to make, asking that they engraft upon the conmiittee's bill 
a provision to have these courts to meet in Savannah, Thomas- 
ville and Albany, in the first district ; Augusta, Macon, GriflSn 
and Columbus, in the second district; Athens, Atlanta, New- 
nan and Eome, in the third district ; these are merely sug- 
^stions as to the points ; for these judges to be appointed by 
the Governor and confirmed by the Senate for twelve years; 
for the Supreme Court to hear no certiorwris, no appeals from 
justice courts, no felony cases except where the judgment of 
the district court of appeals had affirmed the sentence of 
death, and no cases in which a new trial is granted, or in which 
..any interlocutory hearing which is not a final determination 
of the case is under review. But without regard to the amount, 
if a verdict of ten dollars was rendered by the district court of 
.appeals and a new trial was refusJed, the ciase would have the 
right to go to the Supreme Court from the district court of ap- 
peals. 

As I stated before, I am in favor of the committee's bill. I 
l)elieve that the line the committee has taken is the right line — 
*of an intermediate court. I think the idea of the bill is the cor- 
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rect idea. We all know that something is necessary. All I de- 
sire to do by making these suggestions, and all that I attempted 
to do by drawing the bill I sent to Mr. Slaton was to give him 
some outline of the way in which those who thought the com- 
mittee's bill might be improved thought it could be improved*. 
I drew the bill to show what I thought should be done, but if I 
had to vote in the Legislature on no bill at all or the oommittee's^ 
bill, I do not hesitate to «ay that I would take the committee's 
biU, but I think it can be improved. 

Mr. Dessau: Whatever views the distinguished gentlemam 
from Savannah may entertain are entitled to serious considera- 
tion by this Association. There is no gentleman in Georgia,, 
who, by reason of his vast experience, and his commanding in- 
fluence in the State as a citizen and a jurist, is better qualified 
to assume positions and maintain them than the distinguished 
gentleman who has just taken his seat. Coming to the merits^ 
of the bill proposed, — ^but before I enter into any details in ref- 
erence to it, allow me to try in my humble manner to comment 
upon these suggestions incidentally — ^the suggestions offered 
this morning in opposition to the bill. 

The first is that this court of appeals ought to be ambula- 
tory. It should be separated from a permanent domicile at the 
capital and should travel around the State. That matter re- 
ceived very serious and earnest discussion at the hands of the- 
committee, and it was thought that any proposition to make the 
court ambulatory would generate rivalry as to the places where 
the count should be held, and that rivalry would impede the 
progress of the bill through the various stages of legislation to- 
a perfect law. Besides it was thought, in the opinion of tho 
committee, that it would not be really practicable to have the 
courfc ambulatory. So far as the committee is concerned, how- 
ever, upon that proposition, that is mere detail and would not 
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afFect in any measure the propositions upon which the bill is 
^drafted. 

Now as to the second proposition or objection, that tfelonj 
cases ought not, by reason of being felonies, to proceed directly 
to the Supreme Court on writs of error, and that the final dispo- 
sition of minor felonies, as they have been termed, shall be left 
not to the highest court, but only to the court of appeals. 
Well, Mr. President, I don't know what it is to pass sentence 
upon a felon, and up to this time I have fortunately escaped re- 
'Ceiving any such sentence, but I do know this, that in the case 
of a man convicted of crime and sentenced to imprisonment 
-and hard labor there should be an opportunity afforded him ac- 
cording to the American idea of appeals, to have a hearing be- 
fore the highest court in the State where he was tried and con- 
victed, and therefore jurisdiction was given to the Supreme 
'Court to try felony cases. Now let me show if I can in a word 
that the objection made by my friend is not a real one. If 
felony cases, minor felony cases, are to be disposed of by the 
court of appeals, a provision is inevitable in the law that upon 
a writ of error, or a certificate by the judge of Ihe Supreme 
'Court, that felony case, be it a minor felony or a major felony, 
can travel through the trial court, the court of appeals and 
ultimately to the Supreme Court, so that it occurred to the com- 
mittee, and I apprehend to every lawyer, to every man, that in 
the disposition of felony cases there ought to be some distinc- 
i;ion between these cases and misdemeanor cases. Consequently 
the committee undertook to provide for the trial of felony 
-cases by writs of error in the Supreme Court. I think the 
members of this Association will think that that objection is 
not one which ought to control the deliberate judgment of this 
T)ody. 

The next objection which my friend makes is that in cases 
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Involving one thousand dollars or less the Supreme Court shall 
iiave no jurisdiction. Now, Mir. President, I am afraid that 
my friend has not considered the bill carefully. He certainly 
would not wish to create an erroneous impression, therefore I 
•feel that I am correct in this statement. The bill provides that 
the Supreme Court shall not entertain jurisdiction of writs of 
•error unless the amount in money or value exceeds the sum of 
K)ne thousand dollars, but, Mr. President, in that same article 
it is provided that, in any case whenever a judge of the Su- 
preme Court shall so certify, any case may be brou^t from the 
<;ourt of appeals to the Supreme Court; and whenever the 
judges of the court of appeals shall so certify, the case shall 
likewise go from the court of appeals to thd Supreme Court 
■without reference to any other limitation! Therefore, a man 
Avhose all is wrapped up in litigation, whether it be $1 or 
^999.99, can have his case, if there ai*e in that case questions 
of sufficient dignity and importance, at last heard before the 
iiighest court in the land, and carried to that court upon an ex- 
amination of the record, so that the poor man has his little given 
"the same rights as the rich man. The small case is taken care 
of as well as the large one, and calculating the number of trials 
vou ascertain from the bill that the little case, under one thou- 
sand dollars, may be tried once in the trial court, once in the 
'<x)urt 6f appeals and once in the Supreme Court, receiving 
^three judicial hearings, whereas the case involving more than 
one thousand dollar® can be tried once in the trial court and 
-once in the Supreme Court, so that upon actual count, numer- 
ically the little case has the advantage. We think, Mr. Presi- 
dent, that the provision in the bill is in accordance with the es- 
tablished policy of the State of Georgia. If a man goes into the 
justice court and loses his case, he is entitled on appeal to a 
Ttrial before a jury in that court. If the jury decides against 
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Mm he is entitled to a certiorwi'i, then he is entitled to an ap- 
peal to the Supreme Gourt^ so that his case has received four- 
considerations at the hands of the court instead of one trial in 
the superior court and one trial in the Supreme Court. So I 
think the bill is not open to the objection made by my distin^ 
guished friend when he comen to consider it more carefully. 

As to the other objection, there is a great division, and t do 
not wish to be understood as desiring to take up the time of 
the Association in the discussion of that question. It is a funda- 
mental and general law; men will differ, and that difference- 
of opinion will continue as long as courts last, as to the manner- 
of the selection of the judges; whether they shall be elected 
by the people or appointed by the executive. So far as the- 
conmiittee is concerned, it is fair to state, it is proper to state, 
there was a slight difference of opinion among the members of 
the committee. Two members of the committee were radically- 
opposed to the election of the judges by the people, but all the* 
other members of the committee were insistent on the election of 
the judges by the people. I desire to state with reference to that 
part of the bill, that it is the public policy of the State of Geor- 
gia, as now declared in our economic law, that the judges shalL 
be elected by the people, and the committee saw no reason why 
the judges of the court of appeals should be selected in any 
manner different from that in which the judges of other bourts* 
are elected. You will observe that the first selection of judges, 
was left to the Governor. That was done as a matter of economy 
to the people. The first terms would be so short, only for a 
period of two years, that it was not thought desirable to involve- 
the State and the people in a contest for the election of five- 
judges for so short a time, and as the bill upon its inaugura- 
tion into actual practice would be something of an experiment,, 
it was thought wisest to let the Governor appoint the judges- 
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for the first two years and after that time the election of the 
judges should be left to the people. 

There is the su^estion that the term of the judges be made 
twelve years instead of six. Upon that there was some slight 
division in the committee, but it was quickly removed, and it 
was determined that inasmuch, as the policy of the State 
was fully declared in that the judges of the Supreme Court 
were elected for six years, there was no good reason why the 
terms of the judges of the court of appeals should be for 
longer, and consequently the terms were fixed the same as the 
terms of the judges of the Supreme Court. 

Of course upon these detaik gentlemen will differ, and there 
is no possible argument, no way of bringing all minds together 
upon these details, and generally the members of the General 
Assembly will, in the disposition of matters of this kind, 
leave them to their individual opinion where they have tried to 
meet them upon anything like reason and logic. 

Now as to the bill as a whole. It ought to be generally ac- 
ceptable to the people. It ought to be generally acceptable to 
this Association. It is a working bill; it is a practicable bill. 
It is a bill which if carried into execution will afford the relief 
desired to this highest court in the land; laying a line of 
policy that in the course of a few years should result, I say it 
with becoming respect, in a great modification of what is now 
a curse by reason of this state of the law. The proposition was 
not so much at last to relieve the Supreme Court, although 
that is the present aim, but in the last analysis the object of this 
bill is to relieve the people. It is not the court that suffers 
when an erroneous decision is made; it is not the Court that 
suffers when it declares one day this is the law and to-morrow 
is compelled to reverse it. Who is the sufferer? Not the 
lawyer, but the great mass of the people who suffer by reason of 

4gba 
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the uncertainty of the law, and, therefore this bill was projected 
by the committeee upon this line, and while it is nominated a 
bill for the relief of the Supreme Court, it is not less a bill for 
the protection of the people, and I trust it will receive the en- 
dorsement of the Association. 

Mr. Barrow : The suggestions made by the Chairman of the 
committee are in the main suggestions we have approved, but 
what I said at first, I respectfully submit remains true, that 
cases involving less than one thousand dollars can only find 
their way into the Supreme Court as a matter of grace and 
favor and not as a matter of legal right. I stated in the be- 
ginning that it could go to the Supreme Court if the Supreme 
Court saw fit to send down a certiorari or if the district court 
of appeals saw fit to certify it to the Supreme Court. What I 
want to see put in that bill is that any citizen may, whose case 
involves a question of law, take his case to the Supreme 
Court as a matter of legal right and not as a matter of grace 
and favor. It is quite true, as my friend says, that he can get a 
hearing in the Supreme Court if he can succeed in getting his 
case there. It is not right to put that provision in the bill. 
I do not desire to make any motion to amend, but it is no answer 
to the proposition that a man should have the right to take his 
case to the Supreme Court regardless of amotuit as a matter 
of right, to say that he will have the right to carry it there as 
a mere matter of grace and favor. 

Now those with whom I agree have suggested twelve years 
instead of six because they thought it was an improvement. 
The fact that at present Supreme Court justices are only ap- 
pointed for six years is no argument. They ought to be there 
for twelve years or longer. For the judges of the courts to 
enter a political campaign before the people every six years 
is a great calamity; a great calamity to the court for them to 
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have to canvass the State every two or four years. If we could 
make the terms of the judges of the Supreme Court twelve 
years that would be a still further improvement. Why there 
is no particular sanctity about the present method. It has only 
been in force two or three years. The Constitution of 1868 pro- 
vided that the judges should be appointed by the Governor by 
and with the consent of the Senate. The Constitution of 1877 
provided that they should be elected by the General Assembly 
and that remained in force for awhile and then this change was 
made providing that they should be elected by the people of the 
State. This has been modified by the ruling of our Democratic 
Executive Committee so that we hold* a primary in our par- 
ticular circuit to select our judge, and that is ratified by the 
general convention. At least the judge of the Eastern Circuit 
is elected by the people of that circuit. I am elected by the 
people of Chatham county, and the judge of the Atlantic circuit 
is elected by the 'people of Bryan, EflSngham, etc. The mode 
of election as prescribed by our Constitution is not the form 
pursued in actual practice. They ought to be appointed by the 
Governor and confirmed by the Senate. 

As to felonies, I still think, if we want to raise the Supreme 
Court of Georgia to that high level where calm, dispassionate 
judgment can be rendered upon important questions of law, 
they ought not to be bothered with hog-stealing cases. 

The President: I desire to announce the Committee on 
!N^aminations. Of course it is desired that they should get 
together as promptly as possible, probably immediately after 
the adjournment for the noon recess. 

1st District, A. A. Lawrence. 

2d District, M. J. Yeomans. 

3d District, U. V. Whipple. 

4th District, B. S. Miller. 
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6th District, J. D. Kilpatrick. 

6th District, S. A. Crump. 

7th District, W. K. Fielder. 

8th District, S. H. Sibley. 

9th District, No name submitted. 

10th District, D. G. Fogarty. \ 

11th District, J. L. Sweat. K 

State at Large, A. P. Persons. 

State at Large, ^. B. Felder. 

No name having been submitted from the 9th District, under 
the resolution of the Association, I have appointed Mr. H. W. 
Hill to complete the committee. Pardon this interruption. Is 
there any further discussion ? 

Mr. Powell: I would not say anything further upon this 
subject, but inasmuch as it has been suggested that there may 
be a difference of opinion that would be raised hereafter, I have 
thought it best to suggest to this body that such differences 
be settled upon this forum, and that so far as this body is con- 
cern^^d whenever we go to the General Assembly with our bill, 
the Georgia Bar Association go as a unit and not as divided 
men. 

I think that Mr. Dessau in his statement has answered suc- 
cessfully the objections made to the bill, but I will add that 
if the court is made ambulatory, or to hold sessions outside 
of the capital, sitting in different places in the State, it is 
<3ertain to create division, create dissension among the different 
towns. In my district, Albany, Thomasville and Valdosta 
would each want to be made the seat of the court and that 
would create rivalry, enmity and antagonism. AJtlanta is the 
seat of the government and has the facilities for holding courts. 
The State library affords greater facility "for study for the 
members than is possessed by any other city in the State. 
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-As to whether the judges should be elected by the people, I 
am one of the minority. I am one of those who think that 
tho present mode of electing judges by the people is a mistake. 
However, I felt it the duty of every member, in the light of 
what the people of Georgia had declared, to yield these views. 
When under our Constitution the question of electing the judges 
by Ihe people in the form of a constitutional amendment was 
sabmitfed to the people of Georgia, they adopted it and declared 
it lo he the policy of the State. I regard that a sufficient 
reason wHy our views upon that question should be sustained. 

The next important question that has been suggested, is the 
right to take cases to the Supreme Court irrespective of the 
amount involved in the controversy. Upon that proposition we 
believe that every man has the right to have his cases passed 
upon by some court of last resort, but it must be remembered 
that if a new court is to be made, some division of labor must 
be made. If every case can go to the Supreme Court then 
there is no need for this intermediate appellate court. There 
must be a line of division made somewhere. It may be that the 
first thirteen letters in the alphabet shall go to one court, and 
those beginning with the last thirteen go to the other. It has 
been customary to adopt the dollars and cents basis of dis- 
criminating, and this committee found no better basis of dis- 
crimination than the amount involved in the controversy. 
But let it be remembered that this committee did not deprive 
any man of the right to take to the Supreme Court directly 
any question which involved his right to his home, his land, 
his right to any office that he may aspire to, because any ques- 
tion involving the title to land, or title to any public office can 
go there; his right to his children and the custody of his wife, 
because every habeas corpus case can go there; his right to his 
liberty, because every felony case can go there. In such cases 
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a man can go immediately to the highest court without going 
first through the appellate court. If his case involves less 
than one thousand dollars, if it involves new questions of law 
that it would be of advantage to the State of Georgia to have 
settled, then it may be considered in the Supreme Court 

Mr. Barrow : Don't you think when you look at this matter 
judicially that that great army of people in this State, white 
people, who don't own a foot of land, who haven't got one thou- 
sand dollars' worth of property all told, who get paid oflf every 
Saturday, that they ought to have the right to go there ? 

Mr. Powell : Suppose he can go there — 

Mr. Barrow: There is no reason why a case involving a 
small amount should not receive the same treatment as a case 
involving a larger amount. 

Mr. Powell : We realize the difficulties — 

Mr. Barrow: Take one class of cases that are before me 
every day, garnishments. 

Mr. Powell: If it has in it a question of law, he can take 
it up and have that question settled in the Supreme Court. If 
it be a mere question of fact that court ought not to be troubled 
with the case. We knew that this bill would have to be ratified 
by the people, and we drew it not as an ideal bill, but we drew 
it as a practical one ; one that would meet with public approval ; 
one that would give back to the people every right that they 
previously possessed, and one that contained as few objection- 
able features as possible. Every word of this bill, and when 
I say every word I say it literally, because it was gone over 
word by word, was studied, and a single phrase was the subject 
of an hour spent in debate before the committee. As I said 
before, if there is a division in this body, let it be debated 
here and the question definitely settled, and if this committee 
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has made a mistake, let it be corrected in this Association, and 
let ns not be divided before the General Assembly. 

Mr. Barrow: I do not think that I would be doing fair to 
my own convictions not to raise this objection to the bill, and 
I offer an amendment to strike out that provision and allow 
the right of appeal to the Supreme Court in all cases, irrespec- 
tive of amount. 

Mr. Flint: I simply desire to say a few words on a single 
proposition submitted by Judge Barrow. In the first place, it 
appears to me that the chief argument in favor of this appellate 
court, of this intermediate court, is simply, as Mr. Dessau has 
said, while it relieves the Supreme Court of the immense 
amount of work thrown upon it, -at the same time it relieves 
the people. Now, Mr. President, the truth about the matter is, 
and I think it is just as well to meet the proposition fairly and 
openly, we are compelled to make some distinctions. If Judge 
Barrow's position is well taken there is absolutely no need for 
this court. If every case of minor importance, every case in- 
volving ten dollars, could go to the Supreme Court under the 
jirovisions of this bill, I see no necessity for this court, and I 
don't believe that we could convince the bar of Georgia and the 
Legislature of Georgia of the necessity for this intermediate 
court. That is the proposition, and we might as well meet the 
proposition fairly and make a distinction. I don't believe that 
every case of minor importance should go to the Supreme Court. 
When these small matters are determined and passed upon 
in the justice court, the city court and superior court, and 
finally this court of appeals, and that court shall haye decided 
in favor of either the plaintiff or defendant, he ought to be satis- 
fied without carrying it to the Supreme Court where weightier 
matters should come up to be decided. I think there is no 
necessity for the court if you strike out this provision in this 
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bill to exclude these minor cases and let every small case go- 
to the Supreme Court. You will never pass this bill and you 
will never get the relief sought by this bill if you go before the 
General Assembly with a bill of this nature and say that there 
is no distinction and that every plaintiff has the right to carry 
his oase to the Supreme Court You can not convince them that 
there is any legal sense in that and you can never convince 
them of the necessity of this court. I say I do not believe 
that it would have the smallest chance of getting through. I 
believe that when we grant hearings in the justice courts and 
superior courts and finally in the court of appeals on these 
small matters, that ought to be suflScient to convince them that 
either the plaintiff or defendant is wrong, and that it ought to 
be an end of small civil cases, and also of misdemeanors. It 
is a matter of fact, and every lawyer here, every citizen and 
every layman recognize the fact, that where a man's life is 
involved, there is more involved than in a petty misdemeanor 
case where a man may pay a few dollars and relieve himself 
of the sentence of the court I say there ought to be a distinc- 
tion, and we ought to feel no delicacy, and we ought to feel no 
temerity when duty compels us to make this distinction. There 
ought to be a distinction in small civil matters. I say to you 
again that if you engraft the amendment suggested by the 
gentleman from Chatham on this bill, you might as well tabl6 
the bill, for there is practically no hope of passing it through 
the General Assembly. 

Mr. Akerman: It seems to me that the propositions sug- 
gested by my friend Judge Barrow are inconsistent. He ap- 
peals to this body for the right of the poor man to carry his case 
to the court of last' resort, and at the same time he has offered 
an objection to the bill that it allows a man to take a case in- 
volving his liberty, a felony case, to the court of last resort. 
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He objects to a man carrying a case involving his character, 
his Hberty and his franchise to the highest court, and at the 
same time, he demands that a man with a case involving 
a squabble over ten d'ollars shall have the right to take that case 
to the court of last resort. It seems to me that his position is 
inconsistent. 

The question was put to the Association on the amendment 
offered by Judge Barrow, and the amendment was declared 
lost. The question was then submitted on the motion to adopt 
the report of the committee, and the motion was carried. 

The Secretary : We all recognize the necessity for the relief 
of the Supreme Court. The fact that we have adopted this 
bill shows that we recognize that necessity, but unless we do 
something to bring about that relief more active than simply 
suggesting this bill, we might just aa well not suggest it. We 
must do something to bring this matter properly to the attention 
of the Legislature. isTow the best method of doing that I don't 
know, but I will make this suggestion, that the Ohair appoint 
a committee of one hundred from this Alssociation who shall 
be directed to appear before the Judiciary Committee in behalf 
of this bill and to urge its passage through the General As- 
sembly. 

Vice-President Meldrim (presiding) : Do you think that 
will be large enough ? 

The Secretary : Yes, sir ; I think so. 

Mr. Flint: I move that the house resolve itself into a com- 
mittee of the whole to urge the passage of this bill. As a sub* 
stitute for the resolution offered by the Secretary, I move that 
the President of this Association be authorized to appoint a 
committee of eleven, one from each congressional district. 
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Mr. Powell : There should be some members from the State 
at large. I offer an amendment that there shall also be two 
members from the State at large together with the incoming 
President of the Association. 

The amendment was accepted. The motion as amended was 
adopted. 

Vice-President Meldrim: "The Secretary's Review of the 
Work of tSije State Bar Associations" is next upon the program. 
(For the paper of the Secretary see Appendix G.) 
Vice-President Meldrim: The report of the Committee on 
Jurisprudence and Law Reform. 

Mr. H. C. Peoples presented the report for the committee. 
(See Appendix H.J 

Vice-President Meldrim: Report of the Committee on Ju- 
dicial Administration and Remedial Procedure. 

The Secretary : A report has been sent in by the Chairman 
with the request that it be referred to some member of the com- 
mittee. I handed it to Mr. Yeomans, who does not seem to be 
present at this moment. 

On motion, it was ordered that the report of this committee 
be received later. 

Vice-President Meldrim: The report of the Committee on 
Legal Education and Admission to the Bar. 

Mr. H. W. Hill, the Chairman, presented the report. (See 
Appendix L) 

Mr. Morris : This matter has been before the Association in 
various forms. I had not intended to say anything upon the 
subject for the reason that the Chancellor of the University, 
with whom we are in full accord, has spoken for the Law De- 
partment I am sorry that he is not here to-day. What I shall 
say I say for the members of the faculty of the Law Depart- 
ment. The Law Department endorses unqualifiedly the sug- 
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gestions made by the oommittee, and hopes that the suggestions, 
of this coriunittee will be adopted. Before the Association put 
in the two years course, the Trustees of the University had al- 
ready made a two years course at the University. It was sug- 
gested that perhaps the oflScers of the University would object 
to have the curriculum and work reviewed by the State Board 
of Examiners; such an idea as that would be impossible with 
such men on the Board as Hons. Washington Dessau, J. K. 
Lamar and Alex C. King. I do not know Mr. Cronk person- 
ally and therefore I do not call his name. So far from thinking 
it any reflection upon us, we have been pleased with the idea. 
So far as tihe suggestions in the committee's report in reference 
to the bills introduced in the I^pgislature requiring the graduates 
of the University of Georgia to stand an examination before 
being admitted to the bar, there never has been a time in the 
history of that school when the graduates could not stand the 
examination required or had to fear the State Board examina- 
tion. So far as the tests are concerned, they are not necessary 
and never have been. I would like for every member of this 
Association to know what we are doing every day, and it would 
only be necessary for you to know this to understand that we 
have nothing to fear from the examination. We claim that 
ours is a modem law school, a thing which has developed within 
the last fifteen years. It is not the old-fashioned law school 
that most of us went to, which does not fill the exigencies re- 
quired of modem education. The law students have fourteen 
hours' lecture work per week for eighteen months. We have 
seventeen written examinations ; marks are kept, and a student 
is required to make a certain percentage out of a possible 100 
before a diploma is given. I say that a man who has passed 
through that mill does not require to stand an examination 
before the Board of Examiners. When it was suggested that 



Digitized by VjOOQIC 



48 20 GEORGIA BAB ASSOCIATION. 

the graduates of the Law Department stand this examination, 

it presented no diflSculties to our minds. Any man who goes 

through our final examinations need have no fear of passing 

your examination. But the present law is more in consonance 

with our ideas, that after a man has passed through a two years' 

curriculum approved by the officers of the State, then without 

further test he should be admitted to the bar. It is a recognition 

we feel we merit. 

There is only one thing that I would like to suggest, and that 

* 

is this: The effort that we are making to raise the standard of 

legal education in this State is handicapped by the fact that 
men can stand the bar examination without reading a sufficient 
length of time. I will give an example : We had three young 
men who entered with us in September, the 20th of September, 
who withdrew from our school the latter part of November, and 
stood the bar examination on the 10th of last December. We 
would have required eig'hHjeen months and they got through in 
two. One of them it is true had been there a short time before. 
I say it would be but fair to require every man who comes for- 
ward and offers himself to be a member of the bar, whether he 
comes out of a law school or not, to be able to show that he has 
read at least two years on regular systematic legal ^vork. That is 
the only thing I would do. How are you going to have this sys- 
tematic legal work ? That is a difficulty that I can suggest proba- 
bly without answering, which will occur to every mind at once, 
especially to every man who has taught or tried to teach law. 
The law can not be digested in twenty-four hours. The princi- 
ples of the science have to come slowly, and with proper limi- 
tations on the schooling, the longer the time the better. He 
will digest more with easy hours. If a. man can do so much 
work in fourteen hours a week from week to week, if he takes 
twenty-eight hours for half the time will it do as well? 
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Certainly not. The man who makes that proposition shows that 
he does not knowi what he is talking about. You can not eat 
a week's food at a time and keep as well and strong as by eating 
the proper amoimt of food from day to day. So I say fix the 
same length of time during which he will have to read in a sys- 
tematic way. He will digest more. I saw a squib in the news- 
paper about a man who bragged that he had read law for thirty 
days and stood the State Bar Examination. So far from that 
being evidence that he is a talented or smart man, it is exactly 
the opposite so far as I am concerned. 

I have spoken somewhat emphatically, perhaps, but I feel 
deeply on this subject. I have given my best efforts for the 
past seven or edght years to this work. We have been con- 
scientious in our efforts to raise the standard of legal education 
in this State, and I believe we have been partially successful. 
We do not ask this requirement of two years for the purpose of 
getting law students. We have passed the experimental stage. 
We have enough to support us and will have enough, so I speak 
more freely on this occasion. So far as the adoption of this 
report, so far as the endorsement of this report is concerned, I 
most heartily approve it ; as representing the Law Department 
of the University of Georgia, I heartily approve it and thank 
the committee for their suggestions. 

Vice-President Meldrim: The next is the report of the 
Grievance Committee. 

The Secretary: Mr. Roland Ellis, the Chairman of that 
committee, is present, but as he does not seem to be in the hall 
just now, I think it would be well to pass that report 

Vice-President Meldrim : If there is no objection the report 
will be passed. Next is the Committee on Memorials. 

Mr. Harrison: *I received yesterday through the hands of 
the Secretary the r*^port of the Committee on Memorials 
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prepared by Judge Nottingham. It contains brief sketches 
of Mr. Peabody of Columbus, Judge Tompkins of Atlanta, and 
Mr. PearsoU of Moultrie. I have not this report with me and 
I a^k leave for the committee to file this report with the Secre- 
tary for publication. 

(For report see Appendix J.) 

Vice-President Meldrim : If there is no objection it will take 
that course. The Committee on Federal Legislation. 

There was no response. 

Vice-President Meldrim: Committee on Interstate Law. 

The Secretary : Mr. Toomer, the Chairman, has not arrived. 
He has a report I think. 

Vice-President Meldrim : Committee on Legal Ethics, W. D. 
Ellis, Chairman. 

The Secretary : I have heard nothing from thiat committee, 

Vice-President Meldrim: The Committee on Reception. 
The Committee on Legislation. , 

The Secretary: No report has been furnished me. 

Vice-President Meldrim: Committee on Relief of the Su- 
preme Court. 

The Secretary : That report has been submitted. 

On motion, the Association adjourned to meet at 3 p.m., the 
same day. 



SECOND DAY'S PROCEEDINGS— AFTERNOON 
SESSION. 

The Association met pursuant to adjournment and was called 
to order by the President. 

Mr. Sweat presenl^d the following report of the Committee 
*n Nominations: 

For President, P. W. Meldrim, Savannah. 
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Tor 1st Vice-President, A. P. Persons, Talbotton. 

For 2d Vice-President, John J. Strickland, Athens. 

For 3d Vice-President, Marcus W. Beck, GriflSin. 

For 4:th Vice-President, W. M. Hammond, Thomasville. 

For 5th Vice-President, W. K. Fielder, Cedartown. 

For Secretary, Orville A. Park, Macon. 

For Treasurer, Z. D. Harrison, Atlanta. 

For Executive Committee, Reuben R. Arnold, Atlanta, 
Chairman; Eoland Ellis, Macon; J. D. Kilpatrick, Atlanta; 
J. L. Sweat, Waycross. Ex officio members^ the President, the 
Secretary, the Treasurer. 

On motion, the report was received and the Secretary instruct- 
ed to cast the ballot of the Association for the gentlemen nomi- 
nated. 

The Secretary announced that he had cast the ballot of 
the Association for the nominees and they were declared 
elected. 

At this point Hon. Alton B. Parker, Chief Judge of the 
Court of Appeals of New York, who had been invited to deliver 
the Annual Address, entered the hall, accompanied by the fol- 
lowing gentlemen, who were seated with him on the stage : 

Ex-Secretary of Interior Hoke Smith. 

U. S. Senator A. O. Bacon. 

Judge Geo. F. Gober. 

Judge A. L. Bartlett 

Justice J. E. Lamar. 

Justice A. J. Cobb. 

Justice W. H. Fish. 

Ex-Judge Geo. Hillyer. 

Judge D. B. Evans. 

Judge E. B. Eussell. 

Judge T. A. Parker. 
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Judge p. E. Seabrook. 

Ex-Chief Justice Ia E. Bleckley. 

Chief Justice T. J. Simmons. 

Congressman C. L. Bartlett. 

Judge J. H. Lumpkin. 

Judge Pope Barrow. 

Ess- Judge J. L. Sweat. 

Ex-Judge Al S. Erwin. 

State Treasurer R E. Park. 

Ex-Judge W. R Hammond. 

Judge J. B. Estes. 

Judge Parker was greeted with continued and hearty ap- 
plause. The Association rose and remained standing until he 
and the gentlemen with him were seated. 

The President: There is little need, to introduce our dis- 
tinguished guest. He has been with us, and all have been w^on 
by his easy grace, his American simplicity — a simplicity char- 
acteristic of large mentality, so diflFerent from that stiffness 
' which petty men mistake for dignity. 

We will have to-day a great speech from a great judge. A 
man who occupies a position second only in importance to the 
position of Chief Justice of the most august and powerful 
court the world has ever seen. And the setting is appropriate. 
I see the leaders of the bench and bar of the Empire State of 
the South. I see beautiful women here, their earnest under- 
standing eyes an inspiration. And, as a background, the eter- 
nal hills with their mighty stillness, a stillness so vast that the 
thunder of the river at their base is merged into a great calm — 
a calm which is like martial music urging us on through life's 
endless toil and endeavor, to the noblest achievements effort can 
win. 

I introduce to you a man who by effort has fairly won and 
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^worthily worn distinguished judicial honors, Judge Alton B. 

Parker, Chief Judge of the Oourt of Appeals of New York. 
(For Judge Parker^s address, see Appendix K.) 
At the conclusion of Judge Parker's address an adjournment 

was had to 8 :30 p.m. 



SECOND DAY'S PROCEEDINGS— EVENING SESSION. 

The Association met at 8 :30 p.m., pursuant to adjournment 
and was called to order by Vice-President Meldrim. 

Vice-President Meldrim: Address by Mr. Arthur Gray 
Powell on the Goorgia Franchise Tax Act. 

Mr. Powell: I wish to state before beginning the reading 
of this paper, I have not attempted to express my individual 
opinion on any of the matters involved in this great subject, 
but have simply attempted to put before the Association such 
research and study as I have made of the decisions of the dif- 
ferent courts, giving the authorities I have discussed in the 
paper. I wiU not burden the Association by reading those 
now, but they will appear in the paper as printed in onr report 
of the proceedings, so that those who may at any time have 
occasion to pursue the subject may have the benefit of these 
landmarks that I have attempted to identify. 

(For Mr. PowelFs paper see Appendix L.) 

The Secretary announced the program for the following day. 

On motion, the Association adjourned to meet at 10 a.m., 
Saturday, July 4th. 



Immediately on adjournment the members of the Association 
and their lady friends boarded the special train for the "Lucy 
Cobb Cottage," the attractive summer house of Mrs. M. A. 

5gba 
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Xiipscomb of AUiens. The cottage verandas and lawns were 
beautifully decorated and lighted. The evening was delight- 
fully spent, and Mrs. Lipscomb's "Al Fresco" reception, com- 
plimentary to Judge and Mrs. Parker, of New York, will long 
be remembered as one of the most charming social occasions 
ever enjoyed by the Association. 



THIRD DAY'S PROCEEDmGS— MORNING SESSION. 

Tallulah Lodge, July 4, 1903. 

The Association met pursuant to adjourAment at 10 a.m., and 
was called to order by the President. 

The Secretary: I have the applications of Mr. Thomas J. 
Shackelford. of Athens, Mr. Ernest M. Smith of McDonough, 
and Mr. W. W. Lambdin of Bamesville for membership in the 
Association. The names have been before the Executive Com- 
mittee and are recommended. 

Mr. Miller : I move that the Secretary be instructed to cast 
the vote of the Association for them. 

The motion received a second and was adopted. 

The ballot Was cast and the gentlemen declared elected. 

Mr. Miller: Referring to the report of the Committee on 
the Torrens System of Registration of Land Titles, and in 
order that the matter may be formally disposed of, I offer the 
following resolution: 

Resolved, That the Greorgia Bar Association approves the suggestion 
contained in the report of the Special Committee on the Torrens System 
of Registration of Land Titles as to the appointment of a commission 
by the General Assembly of this State to investigate the system and 
report on the advisability of adopting it or one similar. 

Resolved, That a Committee be appointed, consisting of Washington 
Dessau, Howard Van Epps and J. L. Sweat, members of this Associa- 
tion, who shall be charged with the duty of presenting the views of this 
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Association, as contained in the report, to the Greneral Assembly and of 
procaring the appointment of the Commission referred to, with the 
power in said Committee to lay the matter before the Grovemor and ask 
for a special message from him to the General Assembly relating to the 
appointment of such commission. 

The resolution received a second and was adopted. 
The Secretary: Now, Mr. Chairman, I think there is one 
other matter that ought to be done at this time. We have ap- 
pointed this oommittee, and under the resolution passed yester- 
day we have raised a committee to go before the General As- 
sembly and urge a passage of a bill establishing the court 
of appeals. It seems to me if we expect any work from these 
two committees, the expenses of the committees should be paid. 
We are deeply indebted to the Committee on Relief of the Su- 
preme Court for the work already done, and I doubt if we could 
have secured anything like the consideration of the subject 
and the time from them had their expenses not been paid by 
the Association. I move that the expenses of these two com- 
mittees in their work before the Legislature be paid by the 
Treasurer, the accounts to be approved by the Chairmen of the 
Gommitteea 
The motion received a second and was carried. 
The President : The Chair will make the appointments made 
by the retiring President. 
Delegates to the American Bar Association: 
W. C. Bunn, 
D. G. Pogarty, 
H. O. Peoples. 
Alternates: 

John W; Bennett, 
S. H. Sibley, 
A. P. Daley. 
The next thing on the program is the paper by Mr. L. P. 
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Garrard of Columbus, on "The Evolution of the Fourteenth 
Amendment." 

(For Mr. Gerrard's paper see Appendix M.) 

The President: The next is an address, "Trial by Jury,'' 
by Judge George P. Gober. 

(For Mr. Gober's paper see Appendix N.) 

Mr. Leakin: I ask to introduce a resolution appropriate 
to this day. 

The President : Is there objection ? There being none the 
Chair will hear the resolution. 

Mr. Leakin: We have heard a great deal about the Four- 
teenth Amendment, and we have had a real treat from the 
worthy representative of the State of New York and our friend 
from the city of Columbus. I feel that we have learned a great 
deal, and this being the day, the birthday which made the 
Fourteenth Amendment possible, whether it was passed legally 
or illegally, I think it would be proper for us to pass some reso- 
lution, and therefore, Mr. President, I offer this : 

Resolved, That as this Convention of the Georgia Bar Association is in 
session on this the fourth of July, 1903, and as, one hundred and 
twenty-seven years ago this day, was the birth of the charter of the 
liberties of this American Republic, and as the names of Gwinnett, 
Walton and Hall appear upon the great document of Independence as 
the representatives of Georgia, this Association rise, and standing pay 
tribute to the men of '76, and the birthday of these United States—the 
land of the free, the home of the brave. 

The resolution received a second and was adopted, the Asso- 
ciation standing. 

Mr. J. B. Park: I have a resolution. 

The President : Is there any objection to a temporary sus- 
pension of the rules to consider the resolution. The Chair 
hears none. 

Mr. Park : I offer the following : 
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Be it Resolved^ By the Georgia Bar Association in convention assembled, 

First, That the sincere thanks of the Association are hereby tendered 
to Judge Alton B. Parker, of the Court of Appeals of the State of New 
York, for his able, interesting and instructive address delivered during 
the present session on the subject of " Due Process of Law." 

Second, That the Association is more than delighted to have him as its 
guest,^ and we, its members, extend to him and Mrs. Parker our most 
cordial greeting and assure them that they will always be welcomed by 
each member of this Association on Georgia soil. 

Third. That the Secretary of this Association furnish a copy of these 
resolutions to Judge Parker. 

The resolutions were seconded numerously, and unanimously 
adopted. 

[In reply to his letter forwarding a copy of these resolutions, 
the Secretary received the following: 
Statb of New York, Coukt of Appbals, 

JUDOES' OhAMBERS. 

RosEMOUNT, Esopus, N. Y., July 14, 1903. . 
The Honorable Orville A, Park: 

My Dbab Sir: — I beg to acknowledge receipt from you of a copy of 
ihe resolutions kindly passed by the Greorgia Bar Association at its re- 
cent meeting, and ask you to accept assurance of appreciation of this as 
well as the many other courtesies extended by the Association and the 
individual members thereof to Mrs. Parker and myself on the occasion 
•of our ever-to-be-remembered-and- treasured visit to Georgia. For your 
personal contribution toward making our visit the most delightful one 
in our experience, allow me, please, to again thank you. 

Very sincerely yours, 

Alton B. Pabkbb.] 

The President: The report of the Committee on Judicial 
Administration and Eeonedial Procedure. 

Mr. Yeomans : I will state that Judge Griffib, the Chairman 
of this oommitteey has found it impossible to secure a meeting 
of the committee. He wrote to the individual members of the 
-committee, several of whom offered him suggestions. He has 
embodied these suggestions in a report which he asks me to 
present to this body. 

(For report see Appendix O.) 
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The President: Is there any discussion? 

The Secretary: I move its adoption. 

The motion was seconded and adopted. 

The Secretary: I make one other suggestion. This report 
is on the same line as the report submitted by Mr. Peoples on 
yesterday, and I move that both be referred to the Committee 
on Legislation with authority to act in the premises. 

The motion received a second and Was adopted. 

The President: The Chair will appoint that committee 
now — Judge George Hillyer, Washington Dessau and A. G. 
Powell. 

Mr. Ellis : I have a report from the Grievance Committee. 
It is, as you will see, mainly a statement of the reasons why 
the committee has no report 

(For report, see Appendix P.) 

Mr. Fogarty : I move its adoption. 

The motion received a second and was adopted. 

The President: The Committee on Federal Legislation. 

The Secretary: Capt. Hammond of ThomasviUe has this 
report. I don't think that there is a formal report, but one 
member of the committee, Mr. Bishop, has written a paper on 
"Government by Injunction," which he asked me to refer to 
the Chairman of that committee. I have done so and the Chair- 
man has sent it back to me. As the gentleman is not present. 
I presume it will take the usual course and be published with- 
out reading. 

The President: If there is no objection it will take that 
course. 

(For Mr. Bishop's paper, "Government by Injunction," see 
Appendix Q.) 

The President: Committee on Legal Ethics. 

No response. 
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The President : Committee on Interstate Iia.w. 

No response. 

The President: An address by Mr. Charles J. Swift^ on 
"Jefferson and the Contributions of His Genius to the Gtenesis 
and Growth of American Institutions." 

(See Appendix R for address of Mr. Swift.) 

Mr. Russell : I offer the following resolution : 

Resolved, That the thanks of this body be extended to the Tallulah 
Falls Railway Company and the management of the Tallulah Lodge for 
the many courtesies extended to us during our present session. 

The resolution received a second and was adopted. 
Mr. Harrison: I offer the following: 

Resolved, That the sincere thanks of the Georgia Bar Association be 
extended to Mrs. M. A. Lipscomb for her kind hospitality enjoyed by 
the members of this body in the Al Fresco entertainment at Lucy Cobb 
Cottage on the evening of July Sd. 

Resolved, That a copy of these resolutions be furnished to Mrs. Lips- 
comb by the Secretary of the Association. 

The resolutions received a second and were adopted. 
The President: Is there any further business? If not a 
motion to adjourn is in order. 

On motion the Association adjourned sine die. 



The afternoon of the "Glorious Fourth" was spent at the 
Falls, viewing that marvelous gorge between whose granite 
walls there rushes and leaps and roars Tallulah the terrible, 
and enjoying as the guests of the Tallulah Falls Railway Com- 
pany that crowning glory of the culinary art — a Georgia bar- 
becue. 
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TRUSTS AND MONOPOLIES. 



ABDBB8S BT THB PRBSIBBMT, 

BUETON SMITH, 

OF THB ATLANTA BAB. 



Incident to partisanship upon these questions, many, without 
consideration or accurate discrimination, declare in advance for 
or against trusts and monopolies whenever either is named. The 
word combination covers the entire realm to which the words 
trust and monopoly are either technically or untechnically ap- 
plied. 

I will devote, therefore, but few words to definitions, and will 
avoid the use of terms where their limited application might 
cause question. 

The word trust has in the last few years rapidly developed 
from a technical to a general term. No discussion is necessary 
either of the technical or general meaning of the word, because 
the one is so clearly understood in its limited sense, and the 
other in its unlimited sense, that such discussion is needless. 

Monopolies have been defined by Lord Coke as follows : "An 
institution by the king, by his grant, commission or otherwise,, 
to any person or corporations, of for the sole buying, selling, 
making, working or using of everything, whereby any persons 
or corporations are sought to be restrained of any freedom or 
liberty they had before, or hindered in their lawful trade.'' 
1st Eddy on Com. 11; 10 How, State Trials, p. 386. 

(61) 
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This definition has been approved by Holt and Treby, each of 
whom afterward became Chief Justice of the King's Bench. 
But the word monopoly also has, by general use, developed into 
including any exclusive control of anything; so that in general 
use trust and monopoly are the same. 

It will be my purpose, among others, to trace somewhat the 
history of the questions vitally involved in the general meaning 
of the word trust, and endeavor to point out what my investiga- 
tion leads me to believe is the basic principle upon which 
statutes and decisions should proceed. 

Monopolies are not by any means of modem growth. Em- 
peror Zeno, A. D. 483, issued an edict to the Pretorian Prefect 
of Constantinople, in which, after specifying and forbidding 
many forms of monopoly, he concluded with the following lan- 
guage, comprehensive in defining the crime and unique in its 
method of demanding punishment: "We command that no one 
may presume to exercise a monopoly of any kind of clothing, or 
of fish, or of any other thing serving for food, or for any other 
use, whatever its nature may be, either of his own authority or 
under a rescript of an emperor already procured, or that may- 
hereafter be procured, or under an imperial decree, or imder a 
rescript signed by Our Majesty ; nor may any persons combine 
or agree in unlawful meetings, that different kinds of merchan- 
dise may not be sold at a less price than they may have agreed 
upon among themselves. Workmen and contractors for build- 
ings, and all who practice other professions, and contractors for 
baths are entirely prohibited from agreeing together that no 
one may complete a work contracted for by another, or that a per- 
son may prevent one who has contracted for a work from finish- 
ing it ; full liberty is given to any one to finish a work begun and 
abandoned by another without apprehension of loss, and to de- 
nounce all acts of this kind without fear and without costs, and 
if any one shall presume to practice a monopoly, let his prop- 
erty be forfeited and himself condemned to perpetual exile. 
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And in regard to the principals of other professions, if they 
shall venture in the future to fix a price upon their merchan- 
dise and to bind themselves by agreements not to sell at a lower 
price, let them be condemned to pay forty pounds of gold. Your 
Court shall be condemned to pay fifty pounds of gold if it shall 
happen, through avarice, negligence or any other misconduct, 
the provisions of this salutary constitution for the prohibition 
of monopolies and agreements among the different bodies of 
merchants, shall not be carried into effect^' 1st Eddy on Com., 
section 4; 8 Canadian Law Times 299. 

During the reign of Elizabeth monopolies were granted to 
servants and courtiers without number. A list of commodities, 
monopolies in which were assigned over to patentees, contains 
many things surprising and totally unknown to-day. "Currants, 
salt, iron, powder, cards, calf -skins, fells, pouldavies, ox shin- 
bones, train-oil, lists of cloth, potashes, anise seeds, vinegar, 
seacoals, steel, aquavitse, brushes, pots, bottles, saltpetre, lead, 
acddences, oil, calamine stone, oil of blubber, glasses, paper, 
starch, tin, sulphur, new drapery, dried pilchards, transporta- 
tion of iron ordnance, of beer, of horn, of leather, importation 
of Spanish wool, of Irish yam." 1st Eddy on Com., section 1, 
p. 4, and Hume's History of England. 

Among the earliest English legislation looking toward the 
question at issue, is the statute on Eegrating, Forestalling, and 
Engrossing. See section 40, Ist Eddy on Com. Stats, at Large 
5 and 6. Edw. VI., ch. 14. 

In substance broadly stated these offenses cover — 

First, the purchase and resale of certain necessaries of life at 
market 

Second, the purchase of anything on its way to market, or 
any effort to control the price of anything, or keep anything from 
the market 

Third, contracts with producers with the intent to resell the 
things purdiased. 
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It may perhaps be interesting to give the phraseology of these 
act«. 

First, Begrating. — "That whatsoever person or persons that 
after the said first day of May shall by any means regrate^ ob- 
tain or get into his or their hands or possession, in any fair, or 
market, any com, wine, fish, butter, cheese, candles, tallow, 
sheep, lambs, calves, swine, pigs, geese, capons, hens, chickens, 
pigeons, conies, or other dead victual whatsoever, that shall be 
brought to any fair or market within this realm of Wales to be 
sold, and do sell the same again in any fair or market holden or 
kept in the same place or in any other fair or market within four 
'miles thereof, shall be accepted, reputed and taken for a re- 
grator or regrators." 

Second, Forestalling. — "That whatsoever person or persons 
that after the first day of May next coming, shall "buy, or cause to 
be bought, any merchandise, victual, or any other things what- 
soever, coming by land or by water toward any market or fair, 
to be sold in the same, or coming toward any city, port, haven, 
creek or road of this realm of Wales, from any ports beyond 
the sea, to be sold (3) or make any bargain, contract or promise, 
for the having or buying of the same, or any part thereof so 
coming as aforesaid, before the said merchandise, victuals, or 
other things shall be in the market, fair, city, port, haven, creek 
or road ready to be sold ; (4) or shall make any motion by word, 
letter, message or otherwise, to any person or persons, for the 
enhancing of the price or dearer selling of any thing or things 
above mentioned; (5) or else dissuade, move or stir any per- 
son or persons coming to the market or the fair, to abstain or 
forbear to bring or convey any of the things above rehearsed to 
any market, fair, city, port, haven, creek or road to be sold as 
is aforesaid, (6) shall be deemed, taken and adjudged a fore- 
fitaller." 

Third, Engrossing. — ^'That whatsoever person or persons that 
after the said first day of May shall engross or get into his or 
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their hands by buying, contracting or promise-taking, other 
than by demise, grant or lease of land or title, any com grow- 
ing in the fields, or any corn or grain, butter, cheese, fish or other 
dead victuals whatsoever, within the realm of England, to the 
intent to sell the same again, shall be accepted, reputed and 
taken an unlawful engrosser or engrossers." 

Sir John Culpepper, in the Long Parliament, refers to 
monopolies in language.so vehement that it might well be quoted 
by popular orators to-day. "They- are a nest of wasps — a 
swarm of vermin which have overswept the land. Like the f rOgs 
of Egypt, they have gotten possession of our dwellings and we 
have scarce a room free from them. They sup in our cup; they 
dip in our dish ; they sit by our fires. We find them in the dye- 
fat, wash-bowl and powdering-tub. They share with the butler 
in his box. They will not bait us a pin. We may not buy our 
clothes without their brokage. These are the leeches that have 
sucked the conmionwealth so hard that it is almost hectical. 
Mr. Speaker, I have echoed to you the cries of the kingdom. 
I will tell you their hopes. They look to heaven for a blessing 
on this parliament" 1st Eddy on Com., section 7. 

The question of the legality of sudi licenses first arose in the 
ease of Darcey vs. Allen, 11 Co. 84; Noy, 173; Moore, 673; 8 
Co. 125. In this case the plaintiff had a patent giving him ex- 
clusive privilege of manufacturing playing cards for twenty- 
one years, and the Court declared: "This grant is primae im- 
pressionis, for no such was ever seen to pass by letters patents 
under the great seal before these days, and therefore it is a dan- 
gerous innovation, as well without any precedent or example, as 
without authority of law or reason." 1st Eddy on Com., sec- 
tion 8 (4). 

Parliament by statute, 21 James 1 (1624), chapter 2, abro- 
gated all practice of granting monopolies, save in certain limited 
and specified cases. 

Lord Coke, in his Institutes, volume 3^ chapter 85, written 
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in 1629, says: '^That monopolies are against llie ancient and 
fundamental laws of the realm (as it is declared by this act), and 
that the monopolist was in times past^ and is much more now, 
punishable for obtaining and procuring of them, we will demon- 
strate it by reason and prove it by authority. 

"Whatsoever offense is contrary to the ancient and funda- 
mental laws of the realm is punishable by law; but the use of a 
monopoly is contrary to the ancient and fundamental laws of the 
realm; therefore the use of a monopoly is punishable by law. 

"That offense which is contrary to the ancient and funda- 
mental laws is malum in se. The minor is proved by this dec- 
laration in parliament The liberty that the subject hath to go 
to any clerk in the King's Court can not be restrained but by 
parliament" 

He evidently looks upon the Statute 21 James I. not as the 
forbidding by statute of a thing otherwise right, but as the 
recognition by statute of a pre-existing wrong. 

Hawkins' Pleas to the Crown, 624, asserts the bold and broad 
proposition that monopolies are void under the common law, 
and can not be created by the king. 

American constitutional provisions are not usually the crea- 
tion of new propositions, but formal enunciations of eternal 
principle of human right Principles so eternal that Chief Jus- 
tice Marshall and other eminent judges have expressed the opin- 
ion that no court and no legislative body has the power by de- 
cision or enactment to override them. See 2d Eddy, section 
659 et seq.j Ham vs. McClaws, -1 Bay State Carolina; 93 
Fletcher vs. Peck (1810) ; 6 Cranch 87, Chief Justice Mar- 
shall delivering the opinion. 

The right of reasonable opportunity to use one's capital, 
whether that capital be money or land, or brain or muscle ; to 
use it without unreasonable restriction; to use it whether the 
capital be large or small, the land vast or limited ; whether the 
intellect be crude or cultivated ; whether the brawn be mere un- 
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cultivated strength or whether it be skilled labor, is a propo- 
sition SO fundamentally, so vitally and eternally entwined in 
the nature of man that all efforts to overturn it must and shall 
fail. In efforts to solve the combination problem, there have 
ever been two aggressively diverging lines of thought The 
individual who is not an organizer is always an extremist 
against combination. His inability to organize may be due to 
limited capacity; it may be due to too aggressive individuality, 
resenting all which controls, hampers, or modifies him in his 
own conduct or thought An individual with power to organize 
is always in favor of combinations of some sort The great 
leader of a labor strike is an organizer who is a believer in com- 
bination ; he is a believer in trusts. A great organizer of cap- 
ital is a believer in combination ; he is a believer in trusts, and 
each of these leaders is far closer to the other in his concep- 
tions and character than either believes. The very basis of a 
great strike is organization and control by a governing body. 
Whether that governing body be a convention, or committee, or 
one man, the principle is the same. 

Even in politics, combinations and trusts sometimes exist, and 
even there tho^ who are out look upon those who are in aa 
members of an objectionable ring. After, however, the out- 
siders become insiders, whether it be by breaking up the ring or 
by breaking into the ring, they still regard themselves as pro- 
tectors of the rights of the people, and the former ringsters, now 
outsiders, have become in their minds merely contentious peo- 
ple with an unjust grievance. The views of each are just the 
same, except that they are vice versa. ' 

In practical illustrations whatever the forms of the opposing 
organizations, usually in great issues the power is centered in 
one man. In the great coal strike, as it developed, it was prac- 
tically Mitchell against Baer. Neither, of course, had absolute 
power because the organizations of' their respective trusts did 
not give it ; but each, by reason of intensity of purpose, force of 
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diaracter or distinctive ability, ere the issue was over, was the 
dictator of his party, and the end might not have been yet had 
it not been for the interference of that astounding genius Pier- 
pont Morgan. The opposition of such leaders, each to other, is 
not 30 mudi the opposition of vitally different principles as it 
is the same ambition for power struggling for mastery; but 
starting from diametrically opposed conditions, the one repre- 
sents the organized labor trust and the other the organized 
money trust 

Now, we all know that organization is necessary, and without 
it all things must fail. Some forms of organization are so 
palpably wrong that the universe would revolt. Others are so 
palpably right that no exception is taken. To illustrate, if any 
corporation bought all the coal lands in the world, and placed 
the price of coal at, we will say, $100 per ton at the mines, the 
world would revolt, but if certain ones purchased the coal mines 
of the United States and placed the price of coal at, we will say, 
$8.00 a ton, and these oi^anizers should say "we have purchased 
certain coal properties, and the price, while it may appear high, 
is no more than furnishes the proper return for the capital and 
brain involved," then would come the query, are they right? 
Should a labor leader organize his cohorts and enlist all work- 
ing men in the world, and demand $25.00 a day for an unskilled 
laborer, it would be so palpably wrong tiat the universe would 
revolt. But if he organizes his cohorts, limiting them to certain 
branches of work, and demands a price which he says, * Vhile it 
may appear high, is no more than the labor and the skill and 
the danger and the necessities of the laborer's support demand,'^ 
there comes again the query, is he right ? 

The trust question in its broadest sense is a phase of the is- 
sue between success and non-success, but it is that phase which 
at the present moment most dominates, not only that question^ 
but all public questions. 

Trusts have been praised to the skies as tiie ideal develop- 
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rnent of modem business, and have been, upon the other hand, 
condemned as a menace to civilization and as representing the 
utter depravity of corporate greed. Any question which makes 
a substantial division among people, even if that division occurs 
only once, can safely be said to have to it two sides. Where a 
question has caused a division in the opinion of people for thou- 
sands of years, where the appearance of the question is always 
at base the same, and the multiplications of form in which it ap- 
pears ate merely variations of the same fundamental proposi- 
tion, it must of necessity be a question having two sides and 
strong arguments on each side. 

Trusts or monopolies present from one point of view a modi- 
fication of the issue between those who are rich and those who 
are not, but would like to be. 

The issue between wealth and poverty is as old as the human 
race. This issue has varied with varying civilizations. There 
are various forms of wealth, but at last the basis is the purchas- 
ing power. Great combinations are to-day the favorite form of 
wealth. Jewels in the earliest ages were the most desired form 
of wealth, and the safest method of hoarding it. We sometimes 
speak of this as the commercial age — a money-loving age. Wo 
are not materially different from our ancestors. When the great 
descendant of Alexander's general desired to make war upon 
the Koman world and withdrew Anthony from the triumvirate, 
her first need was money, and money she found. She entered 
the tombs of her Egyptian ancestors and brought to light of day 
the centuries' hoardings of sapphires and rubies, emeralds and 
pearls, and the glittering gems after their long repose in tombs 
with mouldering mummies flashed forth before the world and 
apprised the nations of their awakening by mighty conflicts 
upon land and sea. 

That triumvirate of which great Julius was the head had as 

its other members Lepidus, a stubborn soldier and fighter, and 
^ b a 
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Crassus, who was neither politician nor soldier, but the richest 
man in Borne. It has been shrewdly hinted that Warwick, the 
king-maker, the last of the barons, whom history calls the man 
on horseback, the last of the mail-clad warriors, the last of the 
great generals who were equally famous as great fighters in the 
ranks, was not so much a warrior, soldier and a fighter, as a 
man of vast wealth, of great financial capacity, enabled by his 
money to bring to his standard not only the soldier in the rank, 
but generals and leaders of armies. The question is as old as the 
hills. Those who, in struggling for wealth, have met with fail- 
ure, proceed to abuse the times as out of joint, because forsooth, 
their own merits failed to meet the reward themselves believed 
they earned. 

But this recognition of the issue as old does not mean that 
it is not now an issue, and while I have said that we are not 
materially different from our ancestors, I say also, without fear 
of contradiction, that the mental, physical and political ma- 
chinery of modem combinations presents new and formidable 
complications deserving most serious thought We can never 
solve these questions completely, they are a part of the great 
question of poverty and riches — ^the distribution of wealth, 
which can be solved only in the dreams of an Utopia or an At- 
lantis. But we can modify their effects and decrease their dan- 
gers. 

It is contended by many that the trust question is to-day the 
most vital of our many national issues. It will be admitted by- 
all that it is a question of greatest moment The trust is assailed 
upon one hand as a menace to the nation and the people — as 
vicious in every respect, without a redeeming feature; on the 
other hand, it is hailed as an unmixed blessing, and as the 
greatest development of wise and beneficent modem business. 

Both are wrong from a political and ethical point of view. 
Possibly the greatest danger arising from trusts consists in the 
enormous salaries by which they are enabled to control the hand- 
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fting of all business, and often also, the best brains of the coun- 
try. No man can believe it is fortunate for the country to be 
'-controlled by any class of men, whether it is a Eoman triumvi- 
rate, an Athenian autocracy, a French aristocracy ; whether it is 
<5ontrolled by Warwick and the steel-clad barons in England, or 
Jby steel-making barons in America, or whether it is domination 
Jby fear of labor organizations and farmers' alliances, the result 
is always hurtful to the principles of government^ and danger- 
-ous in the extreme. 

It is essential to know what evils are to be corrected, to deter- 
-mine what courts have the constitutional power to correct these 
«evils and to provide a machinery for their correction. A law 
livhich forbids the existence of a powerful monopoly may be, and 
-:f requently is, inoperative, because public officials are too often 
•brought under the influence of ingenious representatives of that 
-monopoly. Most frequently this evil is due to the superior in- 
telligence, knowledge and force of the trust representative; 
--sometimes it is due to corruption. I, however, do not belong 
-to those who have little confidence in the world. I believe most 
of our pfficials are honest in their purpose. There should, how- 
-ever, be some provision by which the public is advised of large 
•corporate oi^anization and transactions. Space and time do not 
permit repetition of remedies suggested, nor could a complete 
remedy ever be found, but there might be improvement 

We are told that trusts cannot be controlled. It occurs to me 
:^as possible, that what we need is not so much more legislation on 
the trust question, as men more willing or better fitted to en- 
force existing laws. Indeed, the most aggressive advocates of 
trusts are now beginning to attack more savagely common law 
'decisions on the trust question than even they attack legisla- 
iiion on the subject I have long thought that the great capital- 
istic question would be approached in a more satisfactory man- 
tier if our public officials, federal judges, congressmen, senators 
tand cabinet officers received the salaries they deserve. Judges 
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should certainly receivb salaries equal to the income of the beat 
of the bar who practice in their courts, and yet nowhere, even 
where the highest salaries are paid, does the income of the judge- 
approximate that of the leaders of the bar. We too often find 
men on the bench and in public life, when their experience is 
most ripe, forced to give up service to the country in order to 
provide more abundantly for their families. With the progress 
of the last few decades not only has the cost of the necessaries of 
life greatly increased, but many things have grown to be neces- 
sary which heretofore were not. 

While, of course, it is true that money and salary are not the- 
only inducements in life, it is also true that all men desire a 
substantial income for the maintenance of themselves and fam- 
ilies in the same manner as their neighbors and friends, and for 
the accumulation of a competency to provide for a comfortable- 
old age. 

Many reasons have been assigned for the laVs condemnation 
of trusts and monopolies; many different and erroneous con- 
clusions have been reached. In seeking the truth of non-statu- 
tory legal propositions, it is necessary to trace the law to its 
ultimate origin and reason. When these are found and are not 
forgotten, the law can follow changing conditions and, itself 
unchanging, solve all problems presented. This course will make- 
clear the error of many statutes and decisions on combinations. 

Innumerable statutes have been introduced in State legisla- 
tures and in the Federal Congress. Practically the only effect- 
ive statute is the Sherman Act, passed in 1890, and which has^ 
since been amended by an Act passed in the present year. The- 
only effect of the amendment, however, is to permit the govern- 
ment, under certain circumstances, to speed the trial of causes 
instituted under the Act^ As a practical question, the Federal 
government, and not the State government, must control these 
questions, excepting only city public utilities. As to public 
utilities' control, and as to whether that control is of them or 
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iy them, the people of a city can solve these questions if they 
will, and if they will not^ their blood is on their own heads, and 
^at issue will not be discussed by me. With the exception of 
j)ublic utilities, practically all corporations of any magnitude 
^re engaged in interstate commerce, or commerce with foreign 
Kjountries. The Federal government, under the decisions of the 
United States Supreme Court, is sensitive in asserting its ex- 
•clusive control of interstate commerce and of commerce between 
this and foreign countries ; both of these are usually considered 
under the general title of interstate commerce. As I have said 
before, the common law in fixing legal rights is practically suffi- 
-cienty and the Sherman Act as amended is practically sufficient 
in furnishing opportunities for remedies. There should be 
«ome method of law which will insure the proper enforcement 
-of the remedies of the Sherman Act. Each large corporation 
v/hich is violating this law will, we can take it for granted, be 
<jontralled by able men who are seeking to protect their company, 
and many a Federal officer, and many an attorney-general may 
iind himself unduly impressed with the regularity of corporate 
nets, and perhaps be indisposed to develop the tremendous 
opposition which an issue would make. Given a simple pro- 
T-ision requiring the district attorney in every district to investi* 
gate thi* dealings of every corporation doing interstate busines.-^ 
and transacting any business in his district; requiring investi- 
gations by the grand jury of eadh of such districts of all such 
•corporations, and reports by district attorney and grand jury 
either to their own courts or to Washington, and we would be 
Tery apt to find, when necessary, some district attorney, or some 
grand jury not dominated as we have too often seen authorities 
dominated. This opinion is applicable either to labor trusts or 
monied trusts. For, using again the coal strike as an instance, 
the man is blind indeed, who does not see that in the Mitchell and 
Baer trusts each was equally wedded to the success of his own 
monopoly, and each equally indifferent to the horrible effects 
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which his course might have upon the public. The miners- 
wanted better pay and different rules, the companies did not 
wish to give it Whichever was right, and whichever was^ 
wrong, the public bore the burden and paid the cost and loss. 
We can not tolerate a government dominated by paternalism or- 
socialism, but we should demand that the great principles of' 
protection to all classes of people shall be applied to meet the- 
modified conditions of modem life. 

No mere statute describing what is and what is not an illegaP 
combination, can answer the purpose. There must be the com- 
mon law latitude of interpretation. The changing conditions- 
of modem life render necessary increase of combination. The- 
merchant or the financier of one hundred years ago, who boasted* 
that he knew every detail of his business and was familiar in de- 
tail with every transaction in his business, could scarcely to-day- 
carry this practice into the office of the president of a factory,, 
transcontinental railroad, or department store. 

These changed conditions have necessarily increased enor- 
mously all enterprises and concurrently required additionat 
combination. Such increase is necessary and right, but, like* 
many a good, it brings its accompanying danger. No statute and> 
no judge has ever been able to give a definition applicable to all' 
cases, defining with accuracy the line of what combination was^ 
or was not against public policy. Some combinations are neces- 
sary and must be protected. The right of the individual to the- 
use of his capital must be protected. 

Where does the combination cease to be beneficial and become* 
hurtful ? Where does it cease to be merely hurtful and become- 
illegal ? This must at last, whether there be statutes or whether- 
the common law be relied upon, be determined by an able, fear- 
less, unbiased judiciary. When a labor trust or a monied trust 
seriously interferes with the opportunity of any citizen to use- 
his capital as I have before described the word capital, or wheib 
it unduly raises the price of a product, or when such a trust 
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seeks to dominate the p;ovemment, it has in either event passed 
beyond its legitimate business province, and in the latter it has 
become a public enemy. 

Trusts are punishing and injuring so many people in so 
many ways that it may be expected with certainty that the logic 
of events, the swinging of the pendulum, will develop needed 
national and State legislation and decision, preventing and curb- 
ing harmful consolidation, and at the same time protecting the 
rights of all concerned. 

In 1865 Abraham Lincoln wrote: "I see in the near future a 
crisis approaching that unnerves me and causes' me to tremble 
for the safety of my country. As a result of the war, corpo- 
rations have been enthroned, and an era of corruption in high 
places will follow, and the money power of the country will en- 
deavor to prolong its reign upon the prejudices of the people 
until all the wealth is aggregated into a few hands and the Ee- 
public is destroyed, I feel at this moment more anxiety for 
the safety of the country than ever before, even in the midst of 
war.^^ 

In 1890 Senator Sherman, in advocating the bill that bears 
his name, said, among other things : "Mr. President, the object 
of this bill, as shown by the title, is Ho declare unlawful trusts 
and combinations in restraint of trade and production.' It de- 
clares that certain contracts are against public policy, null and 
void. It does not announce a new principle of law, but applies 
old and well-recognized principles of the common law to the 
complicated jurisdiction of our State and Federal government. 
Similar contracts in any State in the Union are now, by common 
or statute law, null and void. Each State can and does prevent 
and control combinations within the limit of the State." 

iDeTocqueville has said that the lawyer was the great con- 
servator, and that like all wise conservators, in times of radical 
progress he held back ; in times of undue conservatism he pushed 
forward. Most true should this be of the bench. 
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There is probably at present sufficient law to properly restrain 
corporate aggrandizement The Sherman Anti-Trust Act, ap- 
proved July 2, 1890, 26th Statute, 209, gives broad authority to 
the Federal court to interfere with any monopoly. It declares 
to be illegal "every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations," and uses the 
foUowingtwords: "Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of trade or com- 
merce among the several States, or with foreign nations, is here- 
by declared to be ill^al Every person who shall 

monopolize, or attempt to monopolize, or combine or conspire 
with any other person or persons to monopolize any part of the 
trade or commerce among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor." 

Under the Sherman Act the Knight case was argued in 
October, 1894, and reported 156 TJ. S. Eep., p. 1, and the Ad- 
dyston Pipe and Steel Company case was decided December 4, 
1899, and reported 175 TJ. S. Eep., p. 211. In the Eiiight case 
Mr. Justice Harlan dissented in an unanswerable opinion. The 
real defendants, the American Sugar Refining Company, were 
at that time one of the richest corporations in America, astound- 
ingly intrenched in State and Federal influence, so close and so 
useful to many statesmen of national reputation, that some of 
these statesmen received public attention, on account of this com- 
pany, more emphatic than complimentary. After the passage 
of the Sherman Act, the American Sugar Refining Company 
bought a number of refineries of other States, constituting a 
practical monoply of all the refineries of the United States. 
The Supreme Court held this legal upon the theory that there 
was nothing to show that the purpose of the combination was 
to sell the product, and therefore the company was not engaged 
in commerce, and that their consolidation therefore, accom- 
plished no interference with competition in interstate commerce. 
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This decision of the Supreme Court can not be sustained. In 
power of reasoning and soundness of conclusion, the opinion of 
the court -does not compare with the dissenting opinion of Mr. 
Justice Harlan : "It is said that there are no proofs in the rec- 
ord -which indicate an intention upon the part of the American 
Sugar Eefining Company and its associates to put a restraint 
upon trade or commerce. Was it necessary that formal proof 
be made that the persons engaged in this combination *admitted, 
in words, that they intended to restrain trade or commerce? 
Did any one expect to find in the written agreements which 
resulted in the formation of this combination a distinct expres- 
sion of a purpose to restrain interstate trade or commerce? 
Men who form and control these combinations are too cautious 
and wary to make such admissions orally or in writing. Why, 
it is conceded that the object of this combination was to obtain 
control of the business of making and selling refined sugar 
throughout the entire country. Those interested in its opera- 
tions will be satisfied with nothing less than to have the whole 
population of America pay tribute to them. That object is 
disclosed upon the very face of the transactions described in the 
bill. And it is proved — indeed, is conceded — that that object 
has been accomplished to the extent that the American Sugar 
Refining Company now controls ninety-eight per cent, of all the 
sugar refining business in the country, and therefore controls 
the price of that article everywhere. Now, the mere existence 
of a combination having such an object and possessing such ex- 
traordinary power is itself, under settled principles of law — 
there being no adjudged case to the contrary in this country — a 
direct restraint of trade in the article for the control of the 
sales of which in this country that combination was organized." 
156 U. S. Eep., p. 43. 

How can any majority opinion answer such a case as this ? 
A corporation obtains the control of an entire business which 
covers this country and other countries ; its entire action, its en- 
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tire purpose, its entire existence, its everything, is not so much 
restraint of interstate trade as absolute control of interstate 
trade; contention to the contrary, under the admitted facts is- 
subversive of reason, opposed to all precedent and unsustainable- 
upon any ground. Possibly the opinion may be explained upon 
the ground that the members of the court were influenced by tiie- 
fact that this great corporation was at that time intrenched, as I 
have said before, and that its agents, unknown to the court or the- 
individual judges, might have impressed them, without alluding- 
to this case, with the vast importance at that time of protect- 
ing the financial interests of the country, for we were then not 
yet beginning to rally from the crisis of '93. It may have been 
natural in times of financial panic and distress, for the court to* 
go to an extreme in declining to interfere with organized wealth. 
Certain it is in the Addyston Pipe Company case, decided De- 
cember 4, 1899, Mr. Justice Peckham delivering the opinion^ 
the decision being unanimous, the Knight case is practically re- 
versed, although in referring to that case, a distinction is sought 
to be made between manufacture only and actual sale. In view 
of the language of the Sherman Act, such a distinction is, to say 
the least of it, unique. A corporation can control -the entire out- 
put of an article of universal use, and because there is no proof 
that they sell, they do not violate this Act. If they controlled 
the entire output and sold it, it would be in restraint of inter- 
state trade, because the article was sold to every State, the out- 
put being of interstate, of international trade and consumption ; 
if they controlled the entire output and sold nothing, there would 
be not only a restraint, but a destruction of interstate trade. 

The Federal Supreme Court gradually developed its con- 
ception of Federal authority through the Trans-Missouri Freight 
Association case, 166 TJ. S. Kep. 290; the Joint Traffic Asso- 
ciation case, 171 U. S. Eep. 605, and gradually limited the 
State's authority through the South Carolina Dispensary cases,. 
165 U. S. Eep. 958; 165 U. S. Eep. 107; 170 U. S. Eep. 438,. 
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and the Iowa case, 170 U. S. Eep. 412, until at last its views^ 
may be considered as crystallized in the Addyston Pipe Com- 
pany case. 

The most important decision in the matter of trusts is the- 
Merger case; i. a, 

IN THE UNITED STATES CIECUIT COUET FOB THE DISTEICT OF' 

minnesota, third division. 

The United States of America, 

Complainaniy 
versus 
Northern Securities Company, 
The Northern Pacific Railway Co., 
The Great Northern Railway Co., 
James J. Hill, William P. Clough, 
D. Willis James, John S. Kennedy, 
J. Pierpont Morgan, Robert Bacon, 
George F. Baker and Daniel Lamont, 

Defendants. 

A majority of the stock of each of the two great transcon- 
tinental lines, the Northern Pacific Railway Company and the- 
Great Northern Railway Company, admittedly competitors for 
transcontinental 'traffic, had been transferred to the Northern 
Securities Company. Against this combination the proceeding 
was instituted by the Federal government; it was the most 
powerful combination the world had ever seen ; a combinatiop 
representing thousiands of miles of railroads, hundreds of mil-^ 
lions of dollars, colossal mental ability and all conceived and' 
controlled by that transcendent genius, Pierpont Morgan. 

But the opinion sometimes expressed that Federal courts are- 
always dominated by money power was in this case- annihilated. 
With the defendants represented by ability unsurpassed, withi 
pressure of every possible sort broughjt to. beaic upon the court,. 
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^th the thought eonBtantly before them that the influence of 
tiie Federal government was not really with the prosecution, the 
-court had the courage to enforce the law and declare the combi- 
nation of these railroads illegal. 

The defendants had the colossal confidence, the calm con- 
sciousness of power to say that they did not interfere with com- 
petition in interstate traffic; but the unanimous action of the 
-court increased confidence in the proposition that regardless of 
■all influences, the courts of the country will, on great issues, be 
dfound true to principles of law and the rights of the people. 
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REPORT OF THE TREASURER. 



Z, D. Harriwn, Treasurer^ 

In account with the Georgia Blir As60oiation. 

To cash balance from report of July 3, 1902 $ 922 58 

Dues collected since July 3, 1902 1,220 00 

By Voucher No. 1— W. F. Blue (stenographer) .... $ 15 0(h 

No. 2--Cha8.L. Davis ' 10 00* 

•• No. 3-J. W. Burke Co. (Prioting) .... 22 00^ 

" '* No. 4— Morning News 3 00^ 

•* .'• No. 5— Atlanta Journal 2 80 

" ** No. 6— Macon Telegraph 2 00- 

" ** No. 7— Augusta Chronicle 3 00* 

No. 8— Enquirer-Sun 3 30- 

** " No. 9— W. K. Miller 83 4a 

*• No. 10— W. F. Blue (stenographer). ... 22 50 

No. 11-8. B.Adams 22 00- 

No. 12-Tho8. J. Chappell . 13 00 

•* No. 13— J. H. Merrill 42 00 

No. 14-0. A. Park 6 50*' 

" " No. 15— W. Dessau 9 50 

No. 16-Miss Nagle 4 00* 

** " No. 17— A. M. Hoke 16 00 

** " No. 18— A. G. Powell 2175 

No. 19— O. A. Park 35 00- 

• • •* No. 20-Franklin Printing & Pub. Co . . 551 77 

No. 21— Jno. W. Bennett 23 00 

No. 22— Morning News 3 00 

•* ** No. 28— Constitution 2 70- 

•* ** No. 24— O. A. Park 200 00 

** " No. 25— Z. D. Harrison 100 00 

Exchange on checks and drafts 8 65* 

Balance 967 71 

$ 2,142 58 $ 2,142 58* 

Examined and approved by Executive Committee, July 2, 1903. 

Mabgus ' W. Bechs Chairman*. 



m> 
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APPENDIX C- 



HEPORT OF THE COMMITTEE APPOINTED TO IN- 
VESTIGATE THE TORRENS SYSTEM FOR THE 
REGISTRATION OF LAND TITLES. 



Mr. President and Oentlemen of the Association: 

At tha last meeting of the Georgia Bar Association, your 

•committee was appointed by virtue of the following resolution. 

Resolvedj That a committee of five be appointed by the President of 
this Association, which committee shall investigate the Torrens System 
-and similar systems for the registration of land titles, and report the 
result of their work to the next meeting of thi)3 Association ; and in the 
event this committee shall determine to report in favor of a system of 
registration of land titles, a bill shall be prepared by the committee, 
-embodying their views, which shall be printed and distributed amongst 
the members of the Association at the expense of the Association, at 
least thirty days before the next meeting of the Association ; and the 
afternoon of the first day of the next meeting is hereby fixed for the 
•consideration of the same. 

Your comiuittee has not had any meeting for the considera- 
tion of the matters submitted in the reisolution, but by a common 
understanding the preparation of this report was left to the 
'Chairman. 

The views expressed in this report, whilei in the main co- 
inciding with the views of the members of the committee, 
must be so taken and understood as that other members of the 
committee may be at liberty to dissent from any portion of 
this report as they may choose. 

The Torrens system for the registration of land titles takes 

its name from Sir Robert Richard Torrent, an Irishman, bom in 

(82) 



Digitized by VjOOQIC 



REPORT ON THE TORREN8 SYSTEM. 83 

1814, and in 1841 Collector of Customs at Adoladde^^ in South 
Australia. Abq-ut the year 1850 he made his first efforts ta pr<o- 
cure the adoption of a system for the registration of land titles, 
-and continued his efforts until 1858, when the Torrens Act was 
adopted in South Australia. Since that tima a similar system 
ias been adopted in Great Britain, and in the greater portion of 
Canada and the other British possessions in North America. 

In the .United States this system is established in the States 
of Illinois, Massachusetts, California, Minnesota, and Oregon. 
In Ohio, the system was adopted in 1896, to take effect on the 
drst day of September of that year. The Supreme Court of 
that State declared the Act unconstitutional in the case of the 
.State vs. Guilbert^ 56th Ohio State Keports, pp. 575-629. 

The Ohio statute was very loosely drawn, and impinged upon 
.the constitutional provisions for protection against the de- 
privation of property without due process of law. Since this 
Act was set aside, no further effort has been made in the 
State of Ohio to establish a system for the registration of land 
(titles. 

In many other of the States of the Union this system is 
receiving the attention of the bar, as well as of the Legislature. 
The Bar Association of Michigan has endorsed the principles 
of the Torrens system of registration of land titles, and has 
requested the Legislature of that State to adopt it. In Ne- 
braska an Act of the General Assembly has been passed author- 
•izing the Supreme Court of that State to appoint a commission 
of three to be known as the "Nebraska Land Transfer Com- 
mission"; this commission to investigate the Torrens system, 
and, if found suitable to the laws and Constitution of that 
State, to draft a* bill and report the same to the Supreme Court. 

In Iowa, the House of Representatives of the Legislature of 
1902 has authorized the Governor to appoint a commission 



Digitized by VjOOQIC 



84 20 GEORGIA BAB ASSOCIATION. 

to investigate the Torrens system. In Pennsylvania the system 
has been discussed before the Bar Association of that State, and 
a committee has been appointed to draft an Act for the State 
of Pennsylvania, to be reported to the Bar Association. In 
Virginia the Torrens system has received consideration since 
1899, and it is believed that that State will adopt a system of 
land registration similar to that which now obtains in the State 
of Massachusetts, provision having been made in the present 
Constitution of that State looking to that end. In Rhode Island 
the General Assembly has appointed a commission consisting of 
two members of the Senate, three from the House, and two 
persons not members of the Legislature, charged with the duty 
of drafting a bill providing for a system of registration of land 
titles, for submission to the next General Assembly. In Ten- 
nessee a committee was appointed in 1898, and afterwards a 
special committee of five was appointed, to prepare a bill te 
be submitted to the Legislature by the Bar Association. In 
Texas the Torrens system has been under consideration since 
1896 by the Bar Association of that State. In Washington the 
Torrens system has received consideration since 1901. In West 
Virginia, the State Bar Alssociation has considered the Tor- 
rens system of land title registration favorably. In Wisconsin 
a bill has been submitted providing for the appointment of a 
commission to consider the Torrens system. 

A bill was introduced in Congress two years ago, to establish 
the Torrens system in the District of Columbia, but no dis- 
position has yet been made of this bill. In Utah and Colorado 
the Torrens system is being earnestly considered. 

It will thus be seen that the Torrens system, or one similar,, 
is receiving the careful attention of the profession in many 
States of the Union, and, while it has been adopted in only 
five of the States, it is not extravagant to state that in a 
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<K>mparatiyely few years this system will be established prac- 
tically throughout this Union, 

In submitting to this Associatioin^ composed of thoughtful^ 
conservative and patriotic men, the propriety of abandoning 
an ancient establishment of public policy, and advocating 
the substitution of another that will be so radical as to be al- 
most revolutionary, your committee is fully advised that^ 
imless the suggestions for the proposed change can be founded 
upon reasons that are clear and convincing, this report should 
end heire. 

In Georgia, as in all the other States of the Union, under the 
system which has long been in force, the registration affecting 
the title to land is confined to the evidence of the title — -that is 
to say, to the deed which conveys the title, and the main purpose 
of the registration is to put the world on notice by the record* 
Neither the record, nor the failure to record, affects the validity 
of the deed. Many things affecting the title to land cannot be 
recorded — audi as marriage, death, prescription, adverse pos- 
session, and upon these many titles are established. Likewise, 
forged titles may be recorded, and on these titles can be estab- 
lished, and by possession under certain limitations title de- 
pending upon forged conveyances can successfully overcome 
one that is claimed to rest upon genuine grants. A:dded to these 
diflBieulties, attendant upon the determination of a title by 
reference to the record, are the innumerable difficulties which 
arise from the failure to record, from incorrect description of 
boundaries, imperfections in the execution of deeds or muni- 
ments of title, the carelessness of officials, and other perplex- 
ities which harass every person who is charged with the duty 
of passing upon a title from an examination of the books of 
registration. 

7gba 
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As the transfers of real estate increase in number^ these dif- 
ficulties multiply proportionately, and each transfer requires 
*a new and independent examination of the record* So that 
there is to-day a no more responsible, and no more diflSbdt 
and irksome labor imposed upon the legal profession than that 
of passing upon a title to real estate in Georgia. It is idle to 
say that the uncertainties which are attendant upon the estal^ 
lishment of titles by an examination of the record in Georgi& 
do not detract from the value of the property embraced in the 
deeds. The transfer of real estate is delayed ; it is en)sumbered 
and clogged with deeds, and the value of the property is in a 
corresponding degree injuriously affected. As a security for 
debt, land ought to be the most valuable and the most available, 
because it can neither be removed nor destroyed. In point 
of fact, it is the least available, because the lender of the money, 
secured by a lien upon land, can hardly be certain that his 
.security cannot be attacked, overcome and destroyed by some 
outstanding title superior to that which appears upon the record, 
and which could not have been discovered by the exercise of the 
highest d^ee of legal industry and skill. The borrower ia 
likewise affected, because his security is regarded as belonging 
to a class upon which it is difficult to realize. These obstacles 
have resulted, in a large mieasure, in retarding the development 
of this great State of ours, which, with it millions of broad 
acres, contains in its general system regarding the titles to land 
a secret poison, enervating and destroying the strength upon 
which it should rely for advancement. Following in the wake 
of these detractions from the real value of the land is the 
expense attendant upon the repeated examinations of the titles 
to the land, and the increasing diffibulties which multiply as the 
transfers of a particular piece of real estate may occur. 

'^In the examination of these titles," quoting from Mr. 
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If assee^ of Virginia^ ^^the highest degree of legal knowledge is 
Tequired. Tinder our present laws and the decisions of our 
-courts, it is hard work, physical and mental, to examine these 
numeMi^: redords, whidi are being roluminously increased 
<each year, and*, ftiAlly> the lawyer is liable to a suit for damages, 
and may be forced to pagt heavily for any mistake he may 
make. No class of legal wV>rk is. so dangerous, disagreeable 
-and poorly remunerated as the examination of titles.^' 

But it is not alone to the lawyelrthat we should look, nor, if 
-you please^ to the particular owner of a piece of Teal estate, 
'"but it is to the general good of the State that our attention 
•should be turned, and, if by the abandonment of this doubtful, 
xsunibersome, expensive And dangerous system,, we can add to 
the value of otir lands, both for sale and security, by the adop- 
-iion of a new system, who should hesitate? 

Within the past few years there have been two outgrowths 
irom our generally defective system of r^stfation, which indi- 
cates that tire public, recognizing the inefficiency of the system, 
has endeavored to meet these deficiencies through the agency of 
abstract companies and title insurance companies. If the 
present system of registration could practically meet the re- 
*quirements of the landowner, there would be no occasion for 
•abstract and title guarantee companies. Their presence dem- 
onstrates at once the imperfectness of the prevailing system. 
While these companies may in some measure relieve the 
people, the relief is only temporary, and in effect must prove 
quite unsatisfactory. The abstract company, while it may em- 
ploy more people, has no better means for examining titles and 
making correct and proper reports thereon than has any in- 
'dividual. The arrangement of this information may be more 
•compendious and by this means the information may be more 
Teadily and widely distributed, but,- at last, it is the same in- 
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f ormatioiiy and no more^ that the lawyer ordinarily obtains by 
his individual worL The relief afforded by the title guaranty 
company is less effective than that of the abstract company. 
The limitations and conditions which attach to a guaranty 
are burdensome, complicated, and fall far short of constituting 
a real security against a defective title. 

It is always unpleasant to stand in opposition to the prevail- 
ing system which may obtain in any community, no matter 
how detrimental to the public good such a system may be, 
It is, also, in a measure painful to pass a criticism upon a 
public policy of our State which has so long been in vogue,, 
and to which the people have become accustomed; but no 
man, and particularly no lawyer, can say, after an impartial 
investigation and consideration of pur system of recording 
titles, and the attendant rules of law affected by this system,. 
that it has produced beneficent results to the State and to the 
land-owner. Our State borrowed this system from Great 
Britain, and Great Britain has thrown most of the parent 
system overboard; and in the metropolis of Great Britain, a 
compulsory system of land registration now obtains. 

I do not know how others may regard the right to acquire- 
title to land by adverse possession and prescription, but I wish 
to say that I have always regarded these two methods of estab- 
lishing title to land as detrimental to the prosperity, honor 
and dignity of a just people. To me, it is abhorrent that a man, 
by the actual possession of my property for twenty years, can 
deprive me, the holder of the true and perfect paper title, of 
what is mine, simply because I have failed to employ remedies- 
which the law gives me for the vindication of my rights. 

There are in Georgia some lands known as 'wild lands ; they 
are valuable, and in the coming years will be densely populated; 
and yet, the title to many of these lands is in such confusion,. 
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iinoertaiiiity and doubt and imperfection, that the courts of 
our State, in those sections where the wild lands predominate, 
are busy settlii^-out titles. But lihe judgments are not suf- 
£cent to reach the difficulties, and the successful plaintiff to-day 
in an ejectment suit may to-moirow be a defendant, and in his 
turn may be ousted. 

The matters of trouble and perplexity to which I have re- 
ferred are not vague, neither are they imaginary; they crowd 
upon every docket, and their shadows threaten the security of 
nearly every land-owner, whether he be buyer or seller^ bor- 
rower or lender. 

If, therefore, any system can be suggested which can in a 
measure relieve the situation, clear away the doubts and dif- 
ficulties, and point out a well-defined and easily-traveled path 
to a more advantageous and a better mode of dealing with 
the greatest of all our values, surely we should not turn aside 
and refuse to consider or discuss such a system. 

The fundamental idea in the Torrens system is that the 
title should be registered, and not the mere evidence of the 
title. To register this title requires a judicial investigation 
into all the facts and circumstances surrounding the title, in- 
cluding, of course, all the muniments of title, and, when it has 
been ascertained that the title is good and entitled to record, 
the r^stration of such a title establishes and declare)* that 
the person in whose name it is r^stered is the true owner 
of the property described. This registration is a binding and 
effective judgment in rem, and, of course, stands against the 
world, and from the date of its registration there can be no 
other title which can ever prevail against it. 

In the establishment of the title, and in its registration, of 
course, there are many details to be complied with, but they 
are not more numerous nor more complicated than those which 
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attend to-day upon the ordinary examination of deeds on the 
record. The registration constitutes the starting pointy and is 
equivalent to an original grant from the State; but it is better 
than a grant from the State, because after registration there can 
be no outstanding title obtained by adverse possession or pre- 
scription which can ever prevail against the registered title. 

The registration of this title is the judgment of a court of 
competent jurisdiction, entered upon its records, and manifested 
to the holder of the title by the issuance of a certificate of r^- 
istration. No transfer can be made of this title except through 
the office virhere the oidginal registration was made, and no deed 
or oonveyamoe of any sort can affect the registered title, unless 
accompanied with the certificate of r^stration, and a record 
of the same in the court of registration. No judgment, no 
mortgage, or" other lieii^ can becoJn^ effective against the 
r^stered title, unless it is likewise noted and entered upon 
the records of registration. No adverse possession can prcr 
vail against it; neither can prescription nor color of title. 

The accomplishment of this radical change is had through 
the means of a system which is easily comprehended and ap- 
plied. The same general methods are adopted which obtain 
in ordinary litigation, so far as due process of law is concerned^ 
and embrace all the stages of pleading from the commencement 
of suit through to judgment. But it is not the purpose of 
this report to submit a plan, nor to go any further than to 
declare that in five States of the Union the plan is in practical 
operation, and in the State of Massachusetts it is at work with 
unqualified success. 

In the case of Douglas, Attorney-General,. v$.. Westfall, 89tb 
N. W. Eep., 175, the Supreme Court of Minnesota declared, in 
discussing the constitutionality of the Torrens system : 

"The basic principle of this system is the registration of the 
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titles of land; instead of registedng, as the old system requires,^ 
the evidence of such title. In the one case only the ultimate 
facts or conclusion that a certain named party hias title 
to a particular tract of land is registered, and a certificate 
thereof delivered to him. In the other, the entire evidence, 
from .which proposed purchasers must, at their peril, draw such 
conclusions, is registered." 

In advocating the adoption of a bill pending in the Legis^ 
latnre of the State of Michigan, for the establishment of the 
Torrens system, a committee from the State Bar Association 
of that State declared as follows : 

"(1) The Torrens system substitutes for the ,present system 
of registering deeds a system of registering titles. Instead of 
an ever lengthening list of deeds to be examined by a lawyer, 
whose opinion as to the validity of the title conveyed is often 
the purchaser's sole guaranty, is substituted a certificate as 
simple as a certificate of stock, showing on its -face in whom the 
title is vested, and also all the liens or other interests existing 
in the premises in question. The correctness of this certificate 
is guaranteed by law. 

"(2) The evils of the present system are manifest, particu- 
larly in large cities and in the older communities. These are: 

"1. Expense. — The cost, of the abstract, or its continuation, 
and the opinion of counsel thereon upon every transfer. 

"2. Delay. — This may extend to several months, the time 
being spent in procuring abstracts and deeds to fill the gaps 
in the chain of title and in negotiating as to claimed defects. 

\"S. Insecu^rity. — ^Errors* may and often do exist in the 
abstract. They may and do also exist in the opinion of counsel.. 

"4. The constantly lengthening of chain of deeds to be ex- 
amined constantly increases the expense, delay and insecurity. 

"5. These defects operate as a perpetual tax upon the holder 
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of real estate, depreciate its Value, and make it notoriously 
a 'slow' asset 

"(3) Actual ezperi^ice has demonstrated that the Torrens 
system will correct all of these defects. 

"1. The expense of the initial registration does not exceed 
the cost of a single transfer under the present systeuL In 
all subsequent transfers the expense will be much less than now. 
In ordinary cases the total expense wt>uld not exceed two 
dollars. 

^'2. Speed. — ^In the generality of cases, the transfer or mort- 
gage, including thel examination of title, all may be completed 
within an hour. 

''3, The title is rested or quieted at every transfer ; there is 
no long chain of deeds to be examined; the chance for error 
is eliminated; and the title, as transfered, is guaranteed not 
only by the seller's warranty, but by the law. 

'^4. The records are shortened. No deeds are recorded. The 
original or duplicate deed is filed and left with the registrar. 

"6. This safe, short and inexpensive method of transfer in- 
creases the value of land and makes it a ^quick' asset. 

"(4) The principles of the Torrens system are: 

"1, A public examination of the title, in the 'United States, 
by a court of competent jurisdiction. 

"2. A registration of the title found upon such examination. 

^'3. Issuance of a certificate of title. 

^^4. He-registration of title upon every subsequent transfer, 

"5'. Notice on the certificate of any matter affecting a reg- 
istered title. Claims not registered have no validity. 

^'6. Indemnity against loss out of an assurance fund." 

In 1891, Hon. William E. Russell, then Governor of the 
State of Massachusetts, in his inaugural address, referred at 
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length to the Torrens systeni of land r^stration. I quote 
irom him as follows : 

"The contrasts between our present system of registration 
•of deeds and the Torrens system of registration of titles are very 
maxked. Under our system title to land depends ilot only upon 
instruments recorded in the r^stry of deeds, but also upon 
iacts and proceedings which lie outside of those records. There 
is a constant increase in the mass of records of deeds and of 
proceedings affecting titles to land, which makes the work of 
•examination a constantly growing burden. If any man^s title 
to a piece of land is questioned or attacked by any particular 
person the commonwealth has provided courts with appropriate 
jurisdiction in which the owner can have his rights ascertained 
^nd established as against that person. But it has failed to 
provide any method by which one can have his title ascertained 
:and established as against all the world. Under our practice 
:a new examination of the title is usually made upon each sale 
or mortgage of a piece of land, in spite of the fact that suf- 
dficient examinations may have been made in former transac- 
tions. These repeated re-examinations^ generally needless, not 
only cause useless expense but delays which often involve a seri- 
ous loss. 

"Under the Torrens system an official examination of title 
is substituted for an unofficial one, and the result when once 
sufficiently ascertained is given conclusive effect in favor of the 
owner, and his title is made perfect against all the world. In 
effect under the Torrens system the State provides a proper 
<30urt in which anyone can have his rights in relation to a piece 
of land declared and established, not only as against par- 
ticular persons who may have an adverse interest upon special 
notice to them, but also as against everybody. The principle 
of basing decrees upon general notice to all persons interested 
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already prevails in our probate law. Laws providing for the 
removal of clouds upon the title to land after general notice to 
all unknown defendants exist in many States of the Union, and 
the validity of decrees made under such laws has been estab- 
lished by decisions of the Supreme Court of the United States. 

"The contrasts in practical effect between the two systems are 
therefore very great Under the system of registration of deeds, 
we have needless expense from repeated re-examinations, loss^ 
from delays, and possible insecurity arising from the fact that 
title depends not only upon the records but also upon facts 
outside of the records and not disclosed by them. Under the 
Torrens system, the title is examined once for all, and there is^ 
no needless re-examination ; as all subsequent acts and proceed- 
ingB must be brought one by one to the registrar to be noted, the 
state of the title can be ascertained at any time by smiple in- 
spection of the certificate on record. Therefore, with the added 
advantage of great simplification of the forms of legal instru- 
ments, transfers can be made quickly, easily and at small ex- 
pense; and, further, there is absolute security in the possession 
of the premises bought, resulting from the indefeasibility given 
to the certificate of title issued by the State. The result i» 
that under the Torrens system real estate can be transferred 
or pledged for loans with almost as much ease as stock in cor- 
porations. 

"A further feature of the system is worthy of notice. When 
land is first registered and a certificate of title is issued, or 
when it passes by will or descent on the death of an ownerr 
the applicant, devisee or heir is required to pay a small per- 
centage of the value of the land, generally about one-fifth of 
one per cent., into the public treasury. The sums so paid form 
an ^assurance fund' which is held for the payment of indemnity 
to any person who may have had some claim' upon, or interest 
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in, land admitted to riegistration/ and who failed to receive- 
notice of the application, or for other sufficient cause did not 
assert his claim. Under our system, on the other hand, a pur- 
chaser may have paid full value for his land, yet if any out- 
standing claitii or interest is overlooked, he is obliged to make- 
further payment, and inay be remitted for his remedy to a 
suit upon covenants which have no practical value. 

"Again, techilical claims are sometimes passed over by one- 
attorney as of lio consequence, but by subsequent requirement, 
of some other attorney, who thinks them of importance, the 
owner may be subjected to delay and expense in obtaining a re- 
lease* 

"Such being, in brief, the features of the Torrens system as^ 
contrasted with that which we now employ, argument seems^ 
almost superfluous in support of the advisability of adopting it. 
While a system which gives absolute security of title and makes 
transfers easy, quick and inexpensive, tends' to make all land: 
more valuable, its benefits wiU be especially felt by twt) great, 
classes of our people — ^the small land-owners and the borrowers 
upon mortgage. Widely distributed proprietorship of land and 
the ownership by the people, to the greatest possible extent, of 
the homes in which they live, are so obviously desirable that 
I need not dwell upon them. It is evident that the masses of the- 
people are more injuriously affected by the insecurity and ex- 
pense connected with our present system than the rich; the- 
smaller the piece of real estate the greater is the proportionate 
expense of transferring it. :Under the Torrens system, the 
expenses of transfer are based upon a fixed percentage of ther 
value of the estate, so that a small estate is not subjected to- 
a greater proportionate charge than a large one. Then, too, 
ease and cheapness of transfer are of more consequence to at 



Digitized by VjOOQIC 



tS9 20 OKOBOIA BAB ASSOCIATION. 

man whose whole property ia invested in a small piece of real 
estate than to the large land-owner, as it is more important to 
the former to be able easily to dispose of his property to meet 
.any sudden exigency. 

"The convenience and relief afforded by this new system to 
..all who borrow upon niortgage will be very great. The facility 
of raising money easily and cheaply upon landed security is of 
great consequence to the prosperity and development of a 
community. By abolishing the tax formerly imposed upon 
mortgages, our State has already relieved borrowers of one 
imjust and oppressive burden, to the great advantage of the 
public, and the additional step now proposed will confer further 
'.benefit in the same direction. The power of readily pledging real 
estate wiU also prove of great importance to the business com- 
munity. At present the delays involved in an examination of 
title often prevent a business man from obtaining a needed ad- 
vance to meet a sudden stringency in the money market At 
times when loans are contracted and credit is shaken it would 
be of great benefit to business if all the real estate of the com- 
munity, possessing, as it does, greater stability of value than 
anything else, could be made as immediately available as a 
means of raising money as stocks of goods or other personal 
property. 

"The Torrens system of registration of title was an adapta- 
tion to land of a system of registration of title to shipping. It 
was established in the colony of South Australia in the year 
1856. It has since been adopted in the other Australian col- 
onies, in New Zealand, British Columbia and in the city of 
Toronto in a modified form ; it was established in part of Ire- 
land soon after the year 1863 ; and as the result of a long agita- 
tion in England, a bill embodying it was brought forward as 
:.a government measure at the last session of Parliament. Sys- 
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t^ns of dealing with land which give like facilities of transfer- 
have long existed in some of the continental countries of 
Europe. The successful use of the Torrens system for nearly 
a generation in Australia, its introduction into other English- 
possessions, all deriving their system of law from the same 
source as ourselves, show that it can be easily adapted to our- 
circumstances. 

"I believe the present Legislature can go far ^lou^ into Ais 
matter to become satisfied that the proposed system is both< 
desirable and practical, and to take action looking to its adop- 
tion. It is evident, however, that before a proper bill can be- 
drafted for its application in this comononwealth the whole- 
subject should receive the most careful and painstaking investi- 
gation, aimple opportunity should be afforded for all persons- 
interested to express their viewis and to make suggestions, and! 
the machinery for carrying out the new i^^em should be thor- 
oTighly planned. It will also be found desirable, no. doubt,.. 
to make some other changes in our present laws relating to land! 
in connection with the adoption of the new system of transfer.. 
I recognize that it is entirely impossible for a committee of the- 
Legislature, burdened with the duty of hearing and reporting 
upon many important matters in a Emiied time,, to undertake- 
the framing of such a statuta 

"I therefore recommend the appointment of a special com- 
mission, to be charged with the duty of giving? public hearings 
on this matter, and reporting to the next Legislature the draft 
of a proper Act, together with any amendments of our present 
law which should accompany it.'^ 

I quote from a letter to the Chteirrman of liliis committee from 
Judge Leonard A. Jones, a celebrated law writer, whose books^ 
are well known to the members of iMor Aaeooiatibn,. and who> 
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liolds the office for life of judge of l^e court of land liegisCRK 
tiony in the State of M/assachusetts: ' 

•"The petitions for registration down to-day (June 16th, 
1903) number 662. • • . The derk of our court infomiB 
me that the assessed value of the lands included in these pe- 
iiitions is a little less than six million dollars; but that the 
celling Yfdue ie probably more than ten milUon dollars. . . . 
The number of appeals taken to the Supreme Court on law, 
and to the superior court for trial of facts by a jury, is 
^malL •••'•. 

"A!^ to the effect of registration upon the transf^ of titles, 
I iv^uld say that it has been in the highest degree be^eficiaL 
One of the earliest titles registered was a large tract of vacant 
land in Ohelsea and Everett, small cities a few miles from 
Boston. It was this case which gave rise to the case of Tyler 
4)8. The Judges in our Supreme Oourt and the Supreme Court 
of the United States. The owners of the land divided it into 
Jots for building-— a great many of them, some hundreds, I 
think, and have sold all but three or four small lots. They say 
i;hat it has happened many times, that they would sell a lot of 
land upon which they or the purchasers had erected a house 
'SO that the property was in condition to mortgage, and one 
of them has gone with the purchaser to the registry of deeds 
with a representative of a savings bank, or other mortgagee, 
^and not more than half an hour has been consumed in passing 
the title and giving the mortgage. These owners say no one 
who has not tried the system of title registration could con- 
ceive of the benefits it has been to them in this instance. They 
escaped all the great delays that are incurred by examinations 
of title under the old system, and all questions as to the validity 
oi titles* The purchasers were put to no expense about the title, 
«nd this fact really added something to the value of the land. 
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This land was not only in two cities, but in two counties. If 
I can, in a few days I will get from the I'ecorder's office the 
Tiumber of subsequent certificates issued on the original cer- 
tificate in this case; the number of instruments indorsed on 
these certificates — and an estimate of the number of volumes 
under the old 8jstem< that the record of these instruments 
would make. It wiU serve as a good illustration of the saving 
the new system would be in the matter of recording and room 
for records.. 

^^The use of the new system has gradually increased every 
talf year from the banning, in October, 1898. The consti- 
tutionality of the law was in litigation for two years and more, 
-and no great number of petitions could be looked for till this 
was settled. Real estate owners are as a class very conservative. 
Petitions are coming more freely now — ^twenty-five in May, and 
an average of one a day thus far this month." 

It may be well at this point to call the attention of the As- 
sociation to the case of Tyler vs. The Judges of the Court 
of Registration, involving the constitutionality of the Mas- 
:sachu8etts Land Registration Act. This was a petition for a 
writ of prohibition against the judges of the court of registra- 
tion, and the ground of the petition was that the Act establish- 
ing the court is unconstitutional. The first and most important 
'objection to the Act was that the original r^stration deprives 
all persons, except the registered owner, of any interest in the 
iand without due process of law. 

The Act contains provisions for serving non-residents by pub- 
lication, substantially according to the method provided in our 
•statutes. The Supreme Judicial Court of Massachusetts upheld 
the Act, and a writ of error from this decision was taken to the 
Supreme Court of the United States, and the writ dismissed 
t)y that court on the I7tih of December, 1900. 
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So that it may be assured that iSkere is no difficulty in the way 
of providing for the determination of the interests of persons- 
residing out of the State, as well as the interests of all other 
persons, including minors and persons otherwise not aui juris. 
The attention of the Association is respectfully directed to this 
case, as the opmion contains a masterly argument in support 
of the constitutionality of the Act. 

Besides this, the Supreme Cburt of the United States has^ 
decided, in the case of Amdt vs. Griggs, 134rth U. S., p. 316, 
as f oUowlB : 

"A State may provide by statute that the title to real estate- 
within its limits shall be settled and determined by a suit, 
in which the defendant being a non-resident is brought into* 
court by publication/' 

This opinion was unanimous and was delivered by Justice 
Brewer. This case was cited with approval in the case of 
Roller vs. Holly, 176tfi U. S., p. 398r 

Thus it will be seen that our highest court has declared in 
cases where the point w'as directly in question, that in a pro- 
ceeding in rem service by publication can be perfected upon 
non-residents so as to bind their interests in the property. 

Minors and others not sui juris are ordinarily exempted 
from judgments by statute, but the same power which exempts 
them can hold them amenable and bound. This is frequently 
done under proper limitations. 

In all of the systems similar to the Torrens system, there is 
a provision for an indemnity fund, though the original Torrens^ 
system contained no such provision. This indemnity fund is- 
created by charging a fee, in some instances, of one-tenth of 
one per cent., and in some instances one-fifth of one per cent., 
upon the value of the land when it is first registered. This- 
fund is held by the State for the purpose of reimbursing any 
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person interested in the llsind whose interests may have been 
oveorlooked in the registration of the title. But the instances 
of loss in this particular are not only rare, but the losses small. 
It appears from a statement made by the registrar of titles 
at Brisbane, « Queensland, where the Torrens system prevails, 
that the offilce has been in existence for thirty-eight years. The 
transactions 'smVj& the establishment of the office number 1,397,- 
■910, audi thete iias ;qMy ybe^n one instance of loss through an 
incorrect title having been i^siJfefjd.; : o 

I quote from a statement made by XiidgriE?-^eldon,.who is the 
•examiner of titles for Oook county, Illinois f " '' ' \ /:* './ 

'^It is optional with the owlier to register his land. He files 
in a court of competent jurisdiction his application in writing 
for the registration of his titla This in ordinary cases is a 
simple printed blank form, giving the name of the owner, de- 
scription of the property and other facts concerning the condi- 
tion of the titla 

^^All persons interested in the land and all persons in pos- 
session or occupancy must be made parties defendant. Sum- 
mons is issued to all defendants. Such as reside or are to be 
found within the State will be served by the proper sheriff. 
Non-residents will be served by publication. Due opportunity 
to contest the matter must be afforded to all interested. 

"The court refers the application to an. examiner of titles, 
•who proceeds with an independent investigation of the title. 
To him is submitted the abstracts of title and any oral testimony 
tending to determine the rights of all parties.. He approv^es no 
* title unless satisfied that all persons interested are before the 
court. If, in his opinion, the applicant is entitled to registra- 
tion, he so reports to the court. To the report of the examiner 
.any party may file objections, which are heard and disposed of 

agba 
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by the court Upon the oonfirmation of the report a decree 
is entered confirming the applicant's title and directing the regis- 
trar to issue to him the first certificate of title. This is done 
by entry in a book called the ^Register of Titles.' This book 
is composed of a large number of certificates of title (one on a 
page), bound together, numbered in the order of their issue, and 
each with ample space at its foot for the entry of subsequent 
notations affecting the title. Every, c^Wiifi^ate of title is in 
duplicate, signed by the^regislr^F, and recites the condition of 
the titla One pi "these, jts kept by the registrar, bound in the 
^Eegister -of: Titles,' and the other is delivered to the owner. 
This coinpletes the initial registration. 

"The certificate of title immediately upon its issuance is 
conclusive proof of ownership in all courts as against all parties 
before the court in the proceedings for initial registration, and 
all persons dealing with the land after registration. After the 
expiration of two years from the first registration, no suit 
attacking the title of the registered owner can be brought. No 
exception is made in favor of infants or persons under dis- 
ability, but such persons are given recourse upon the indemnity 
fund. It is thus seen that all persons are bound by the first 
certificate of title, except those overlooked, and not made 
parties to the suit for registration. If the court proceeding is 
properly conducted there should be no persons not bound by the 
first certificate of title." 

All of the systems provide simply but fully and completely 
for transfers, for mortgages, for trusts, for judgments* and 
other liens, for notice of adverse claims, for dower, for home- 
stead, for transmission by devise, or under the statute of distri- 
bution for the estates of intestates, for tax sales, and for 
proceedings in chancery. 
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There are also provisions made by legislation for the ad- 
justment and disposition of every condition which may be 
presented in dealing with land, or which may arise in the dis- 
position of land, either by rent, lease, sale, devise, descent, or 
in any other way. 

In the adoption of such a system in our own State, there 
would of necessity arise difficulties in the way of adjusting 
the system to the constitutional limitations which now obtain. 
These difficulties are not insuperable, however, nor should they 
stand in the way of any development which would bring so 
much of practical good to the commonwealth. The details 
and methods for bringing about precise and lawful harmony 
between such a system and our present Constitution is not 
within the scope of this report. If the things to be obtained 
by the adoption of the Tor reus System of land registration are, 
in the opinion of the Georgia Bar Ai?sociation, of sufficient im- 
portance and dignity to demand its further attention and to 
receive its approval, there could be no wiser course adopted than 
to follow generally in the footsteps of some of the other States, 
upon the line of calling 'the attention of the General Assembly 
to this matter, and invoking from that branch of the government 
such action as would be appropriate to the disposition of this 
far-reaching matter. To that end, it is suggested that this body 
appoint a committee to appear before the General Assembly, 
now in session, and request that body to appoint a commission 
of three members from the House, and two from the Senate, 
and two from this Association, who shall be charged with the 
duty of investigating the Torrens System of Registration of 
Land Titles, with the further duty upon the part of said com- 
mission to report upon the advisability of adopting such' 
system. 
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If the l^slature should see fit to appoint such a oommission, 
an opportunity would be aflForded all the citizens of Georgia 
interested to be heard, and the views of the wisest and best of 
our citizens could be considered. 

Washington Dessau, Chairman, 

T. A. Hammond, 

H. Waeneb Hill, 

Henry R. Goetchixis, 

Sylvanus Morris, 

Committee. 
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SUN1>AY AS VIEWED BY AMEORIOAN LAW. i 



PAPBR BY 

RICHARD D. HEADER, 

OF BRUNSWICK. 



Mr. President and Gentlemen of the Bar Association: 

Sunday has long been known to the law. Constantino the 
Great, Emperor of the Roman Empire, a famous lawgiver of 
his day and a zealous Christian as well, did by edict, A.D. 321^ 
command his entire empire, which at that time included very 
nearly all the civilized world, to observe and keep holy the 
Sabbath day in the following language : 

"On the venerable day of the Sun let the magistrates and 
people residing in cities rest, and let all work-shops be closed. 
In the country, however, persons engaged in the work of culti- 
vation may fully and lawfully continue their pursuits, because 
it often happens that another day is not so suitable for grain- 
sowing or for vine-planting, lest by neglecting the proper mo- 
ment for such operations the bounty of Heaven should be lost."* 

This edict at the present day would no doubt be declared 
unconstitutional by the courts, as being class legislation and 
would be denounced on the hustings as a cheap bid for the 
Granger vote. 

Sunday was known to and well beloved by the Common Law 

(105) 
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of England from the earliest times. There are on record many 
ancient Sabbatarian laws of England, commencing with the 
reign of King Ina, A. D. 688, and coming down to the time 
of King Canute, A. D. 1026, the latter also a very pious, king 
and faithful Christian, long to be remembered as the king who 
in order to rebuke the fulsome flattery of his time-serving cour- 
tiers, who ascribed to him powers of a Diety over the elements, 
had his throne placed on the edge of the beach, as the tide 
was advancing landwards, and sitting on his throne with his 
false flatterers grouped about him, commanded the tide to stop, 
without result. What became of the offending courtiers history 
does not relate, but it is to be hoped that they met a punishinent 
in proportion to their offending. 

These various laws and edicts, enacted through this long 
period, agreed in prohibiting all worldly work on Sunday and 
in prescribing when this holy day should begin and end. 

Edward the Confessor and his masterful successor, William 
the Conqueror, unlike in most respects, both prescribed that 
no courts should be held on Sunday. Hence Sunday was first 
called dies Dominicus, non juridicus. Coke says in 2d Insti- 
tutes, p. 264, that this was the ancient law of England and ex- 
tended as Veil to prohibiting the making of contracts on Sun- 
day. 

Hence it will be seen that these various enactments and edicts 
had, by the processes by which the Common Law was developed 
and built up, become a part of the Common Law of England. 

In 1678 was passed by Parliament the Statute known as 
29 Charles II. It has been stated that this is the statute after 
which most of the American Sunday statutes were modeled. 

This statute of Charles 11. (in the making of which no doubt 
Charles had but little part), was worded in part as follows: 

"No tradesman, artificer, workman, laborer, or other person 
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whatsoever, shall do or exercise any worldly labor, business, or 
work of their ordinary calling on the Lord's day or any part 
thereof, works of necessity or charity only excepted." 

Another part prescribed that "]!fo writ, process, order, judg- 
ment, warrant or decree should be served on the Lord's day, ex- 
cept in case of treason, felony or breach of the peace." 

The Act just quoted has been held by authority to be nothing 
more than an affirmance of the Common Law of England as it 
then stood. Chitty's Coll. Stat. 1039. 

When the colonists came from England to America they 
brought with them their peculiar religious beliefs. Indeed, one 
of the remarkable things connected with the colonization of 
America by Englishmion is the fact that the people who first 
formed each colony were, for the most part, God-fearing, relig- 
ious people, and they came prepared to begin the practice and 
observance of their respective beliefs as soon as they landed. 

The Pilgrims and Puritans have always been held up as the 
most conspicuous example of this fact. They were seeking, as 
the poetess hath it, for freedom to worship Grod. To repeat the 
time-honored pun, "When they landed at Plymouth Eock, they 
first fell on their knees, then on the aborigines." 

And as time went on, they looked about them and took notice 
that there were some among them who had departed somewhat 
from the rigorous articles of the Puritan faith. 

Some they burned at the stake, as witches, at Salem; the 
Quakers were allowted to meditate on the evil of their ways 
while unwillingly sitting in undignified postures in the stocks, 
while the Baptists found themselves so unwelcome that they 
were fain to journey with Eoger Williams to Ehode Island and 
the Providence plantations. 

Thus did the early Pilgrims show the strength of their faith. 
They had left England because the rest of England would not 
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believe as ttey did; when lihey readied Plymouth Eock they 
TVere all of one mind, and they proposed to keep it unanimous, if 
poflflible. I do not recall any statement, however, to the effect 
that they ever put any severe penalties upon members of the 
Church of England who were dwelling among them ; their reli- 
gious valor was even then tempered with a wholesome religiowa 
discretion. 

There has never been in America such a close union of church 
and state as existed in these olden times in Massachusetts and 
her sister Puritanical colonies of New England. 

There is little wonder, then, that their laws with respect to 
Sabbath observance should reflect this close union. 

The other colonies (with the exception of South Carolina, 
which was founded by the Huguenots ; Maryland by the Eoman 
Catholics, and Pennsylvania by the Quakers) were not organ- 
ized as religious communities to the same extent as in Massa- 
chusetts and her sister New England colonies. It is true that 
Virginia adhered largely to the Church of England, that 
Georgia was founded by a most devout member of the same 
church, that he early established a church of this denomination 
and divided the colony into parishes, and that he brought with 
him, as chaplain, one Charles Wesley, a name that at this day 
quite overshadows that of his benevolent patron. 

It is true that in all these colonies there were- churches estab- 
lished and supported in most cases by the State, but in none of 
them did the clergy have so powerful a voice in the direction of 
secular affairs and in the administration of government as in 
New England. 

Still, in the matter of Sunday laws, most of the other colo- 
nies were not far behind New England, if we except from con- 
sideration the so-called Oonnecticut blue-laws, the most extreme 
of which in these latter days have been pronounced apocryphal 
Our own colony of Georgia in 1Y62 passed a Sunday law which 
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would have been as balm to the souls of Elder Brewster, Wins- 
low and Cotton Mather. 

But the spirit of freedom was abroad in the land of America 
long before the Revolution and with it came a freedom in belief 
as to matters of religion. A certain pride of tolerance as to all 
creeds or to a lack of any creed, brought about from reading the 
free-thinking works of Rousseau and others of his school, and 
when the Revolution came and the Federal Constitution was 
framed, the name of the Deity was left out, an omission that 
has caused much discussion and even movements looking to an 
amendment of the Constitution ; but one of the most learned 
jurists of our Supreme Court, Joseph H. Lumpkin, in 12 Ga. 
p. 98, took tho position with much force that the Constitution 
inferentially recognizes the Christian religion in Article 1, Sec. 
7 and Par. 2 thereof, which reads : "If any bill shall not be re- 
turned by the President within ten days {Sundays excepted) af- 
ter it shall have been presented to him it shall become a law,'' 
etc. 

A remarkable example of the strong anti-olerical spirit pre- 
vailing even in Georgia at this time is sihown in the 62d section 
of the first Conatitution of the State, adopted the 5th day of 
February, 1777, which section declares: "No clergyman of any 
denomination shall be allowed a seat in the legislature." 

As our country became settled to the westward, as adventur- 
ous pioneers went forth farther and farther into the wilderness, 
new States came into existence. 

Many countries of Continental Europe contributed largely to 
the population of these new States. 

These Continental Europeans brought with them the Conti- 
nental ideas as to Sunday observances. 

Then the native Americans in these new States, cut off from 
the old associations under which they grew up, became more 
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liberal in their views, as was natural from their close associa- 
tion with the Americanized Europeans. 

The ideas and sentiments of these new States, growing, 
prosperous, aggressive and steadily becoming more powerful in 
the affairs of the nation, have reacted upon the older States 
and have in turn affected the ideas and sentiments/ of the latter, 
unconsciously, impalpably, perhaps, but none the less percep- 
tibly. 

Every man, it is said, exerts some influence on every otlier 
man with whom he comes in contact, and in turn is influenced 
more or less by all of them, and so it may be with States drawn 
together under one government. 

An examination of the Sunday laws of the different States 
Tvill reveal but little real difference in the intent and meaning 
of these Sunday statutes. 

An exception may be noted in the case of Illinois, where 
the Statute only prohibits such labor or amusement on Sunday 
as disturbs the peace and good order of society. 161 111., p. 296. 

They are all patterned closely after the Statute of 29 Charles 
II. 

The difference is noticeable chiefly in the different construe 
tions and views of the courts of last resort in the" different 
States. 

Any attempt at an elaborate discussion or citaticm of the 
-cases in which these different views are set forth would be out 
of place here, as the reported cases are already as "thick as 
leaves in Vallombrosa" and the end is not yet 

As before stated the INTew England appellate courts, and 
-especially that of Massachusetts, have adhered to the closest, 
most literal and most stringent construction of Sunday laws, 
although there is a noticeable tendency to more liberal construc- 
tion even there. 
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The Middle Western States are more liberal, possibly, owing 
to the influence I have attempted to describe. 

In the digests, we find the majority of the cases reported 
from the N'ew England States, a considerable proportion from 
the Middle, Middle Western, and Northwestern States, not 
so many from the Southern States, and from the far Western 
and Pacific States hardly any. Whether we of the Southern 
States are more law-abiding as to Sabbath observance than our 
Northern neighbors, or whether we let every man go about his 
own business and observe his own Sunday in his own way so 
long as he doesn't bother us, I can not undertake to say. There 
are two sides to the question ; we may take the former position, 
our friends across the line might contend for the latter. 

The phases of the Sunday law which have most frequently 
come before the courts have been generally classified as follows : 

1. As to when Sunday begins and ends. When not regulated 
by statute, it may be stated, as a general rule, that Sunday 
begins at 12 o'clock Saturday night and ends at 12 o'clock Sun- 
day night, and our Supreme Qourt has said that sun time, the 
time of our fathers, and not the new-fangled arbitrary standard 
time, must control. In some States, as in Connecticut and 
Maine, and formerly in Massachusetts, Sunday ends at sunset 
of that day. 

2. As to the validity of a contract made on Sunday. This 
question divides itself into the two questions, whether made in 
the pursuit of the ordinary business calling or occupation of 
one of the contracting parties or not. 

All the courts agree that a contract made on Sunday in the 
course of the ordinary secular business calling or occupation 
of the parties is invalid and can not be enforced. 

The courts will leave the parties where it finds them. But 
this rule is subject to certain qualifications. For instance, it 
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has been decided in Mafisachusetts (107 Mass. p. 251)/ ift 
Michigan (86 Mich. p. 348), and in Iowa (92 Iowa, p. 348), 
that where one party hires a horse from another on Sunday 
for the purpose of driving and returning him, while the party 
hiring can not be compelled to pay for his hire, he is respon- 
sible for the horsa and for his safety, and an action will lie in 
favor of the owner for his restitution, but the contrary to this 
proposition is held in 11 K. I. p. 464, and in 60 Me. p. 528. 

While a contract made on Sunday in the course of one party's- 
ordinary calling or occupation and not in a work of necessity 
or charity, is invalid, the generally accepted rule is that it may 
be ratified by something done on a subsequent week day, but 
the contrary to this proposition is held in 127th Mich. p. 341. 

As to the validity of a contract made on Sunday not in the 
ordinary business calling or occupation of one of the parties 
and not in a work of necessity on charity, there is considerable 
lack of harmony. 

The decisions upholding their validity start out with the as- 
sumption that they were valid at Common Law, and that the 
English Courts have so decided, and while the numerical ma- 
jority of English decisions uphold their validity, the cases are 
not all one way. 

The first line of English decisions upheld their validity. 
Then followed other decisions taking the contrary position, 
and latterly, English Courts have gone back to their first love, 
upholding the validity of such contracts. 

It is held in the following cases that a contract made oit 
Sunday and not within the ordinary business calling or occu- 
pation of the parties is void and no recovery can be had thereon: 
In 101 Mass. p. 366, 66 Me. p. 90, where money was loaned 
on Sunday, 73 Ind. p. 697, and in 62 Ind. p. 365, where a 
church subscription made on Sunday for the purpose of raising 
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.-a church debt is held void, but this latter decision is reversed 
in terms in 127 Ind. p. 42, on the ground, veay properly, that 
it was a work of charity; and 'this latter view ia taken, in 43 
Mich. p. 1, and 98 P-enn. St p. 389. 

A promissory note made on Sunday is held void generally in 
79 Iowa p. 101, in 13 Ind. p. 665, in 50 Me. p. 83, in 27 Vt 
p. 272. In 168 Mass. p. 407, this being a case in which a band- 
master brought suit against the proprietor of a seaside resort 
for services of himself and his band under a contract to play 
seven days in the week and alleging that he had performed his 
part of the contract, the court held that not only could he not 
recover for the services performed on Sunday, but that he was 
also thereby precluded from recovering at all. 

In 15 ,S. C. p. 110, it is held that a mortgage is not void if 
executed on Sunday, and in 127 Mo. p. 405, a deed of trust ex- 
ecuted on Sunday is not void ; in 12 Mo. App. p. 11, and in 19 
Mo. App. p. 656, it is held that a note executed on Sunday is 
not void. All these Missouri decisions, however, are based on 
a State statute, which the court says does not change the com- 
mon law rule. 

The Amer. and Eng. Encyc. of Law, 1st Edition, Vol. 24, p. 
538, states what it conceives to be the rule generally, thus: 
"It was at one time attempted to make a distinction between 
the work of one's usual calling and that which was not, the 
cases holding that work of the former kind was only pro- 
hibited. But this distinction does not now obtain/^ There 
.are doubtless other authorities besides the Supreme Court of 
Georgia that will take issue with this dictum. 

3. Travelling on Sunday, except on matters of charity or 
necessity, is prohibited in many of the States. I find no re- 
ported case in which a person has been indicted for this offense. 
'The question usually comes up in cases where a party has been 



Digitized by VjOOQIC 



114 20 GEORGIA BAR ASSOCIATION. 

bodily injured while travelling on Sunday on matters not of 
charity or necessity. ' 

A person travelling to the hoiise of a friend for pleasure could 
not recover for injuries occasioned by a defective highway, 
in Maine (57 Me. 423), but this decision led to the enactment 
of a law in that State in 1895, not changing the law prohibiting 
the travelling, but allowing the injured person to recover even 
when engaged in unlawful travel. In 69 Me. p. 116 it wa& 
held : "When one walking on the Lord's day for exercise went 
into a beer shop and drank a glass of beer, and on resuming 
his walk was injured solely by a defect in the highway, held 
that he might recover." It was held in this case that a person 
might travel for exercise on Sunday without violating the kw, 
and that the beer drinking was only an incident 

In a Vermont case (44 Vt p. 116), it was held that a father 
travelling to another town to visit his tw^ boys on Sunday could 
recover for insufficiency in the highway, where the Statute 
prohibited travelling except for attendance at a place of moral 
instruction and from necessity. 

In 109 Mass. p. 398, the plaintiff was injured while returning 
on a railway train from a spiritualist camp-meeting. The 
court held that it was a question for the jury to say whether 
or not plaintiff was attending a place of religious worship. 
This was a dangerous question for the court to handle. In 
116 Mass. p. 64; 120 Mass. p. 490; 128 Mass. p. 594, and 
135 Mass. p. 113, it is held that a person travelling not on a 
real necessity but as a matter of convenience on Sunday, can 
not recover. These decisions, it will be noticed, came along 
with considerable regularity, and at last public opinion in 
Massachusetts became aroused to the advantages that the com- 
mon carrier had over the Sunday traveller, so the legislative 
body, that last resource against the appellate court, in 1884 
enacted a law prohibiting the unlawful travelling on the part 
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of the plaintiff from being set up as a defense by the defendant 
165 Mass. 346. 

It will be seen that the New England courts have generally 
held, until the before mentioned statutes intervened, that no 
recovery can be had where the travelling is done as a matter o± 
pleasure or convenience and not pn necessity or charity or for 
the purpose of receiving moral instruction. But the contrary 
view is held in New York (58 K Y. p. 12'6; 89 N. Y. p. 
219), in Iowa (48 Iowa, p. 652), in Indiana (110 Ind. I>. 
18; 116 Ind. p. 566), in Wisconsin (9 Wis. p. 21), in Ar^ 
kansas (31 Ark. p. 518), in Kentucky (91 Ky. p. 434), and in a 
decision rendered by the Supreme Clourt of Kansas in June, 
1900, reported in 50 L. R. A. p. 783, in which case the court 
takes to task the New England courts for holding the con 
trary. 

4. The question frequently arises, what are works of ne- 
cessity or charity that a man may undertake on Sunday. 
Under this question arise pretty much all the criminal prose- 
cutions brought for violation of the Sunday law. There is 
little difficulty in determining what is a work of charity, but 
necessity is harder to define. Many courts have made at 
tempts to do this^ It seems to be conceded that the "necessit;^ 
need not be a physical and absolute necessity, but any labor, 
business or work which is morally fit and proper to be done on 
that day." 4th Oushing (Mass.) p. 243. Some courts hold 
that it is for the jury to say from all the circumstances of the 
case whether or not a certain act is a work of necessity. 119 Ind. 
p. 37.9. The general trend of opinion would seem to be that the 
question as to whether or not a certain act is a work of necessity 
is a question for the court While it is easy to state in abstract 
terms what a legal necessity should be, the application is not at 
all uniform. 

In a case reported in 69 Ind. p. 61, it was held : "An inn- 
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keeper sold cigars on Sunday from a stand which was a part 
of his establishment Held that he was not punishable under 
the Statute for engaging in common labor and his usual avoca- 
tion." In its opinion the court says that an innkeeper has the 
right imder the law to serve his boarders with food, coffee, etc, 
and that to a habitual smoker a cigar is as much a necessity 
as a morning cup of coffee is to a coffee drinker. In 76 Ind. 
p. 310, the court says, "Selling cigars on Sunday is not a wiwk 
of necessity." In this decision the court cites, criticizes and 
disapproves the decision just quoted. The facts differed from 
those in the former case in that in the former, the defendant 
seller of cigars was an innkeeper, in the latter, the proprietor 
of a cigar store. The court in the latter case very properly 
says that if a habitual smoker should have his cigar on Sun- 
day as a matter of necessity, then a habitual drinker should 
be allowed his tipple on Sunday for the like reason. In 59 Ind 
p. 416, where the defendant hauled to market on Sunday his 
dead-ripe crop of watermelons which, otherwise, would have 
been spoiled, it was held that this was a work of necessity. In 79 
Ind. p. 393, the court held that it is lawful to make necessary 
repairs of a railway track on Sunday to avoid delaying trains 
on week days. In 45 Ark. p. 347, it is said that "the court 
will take judicial notice that carrying on the business of a 
barber on Sunday is not necessary." The contrary to this has 
been held in a case in Sunday-loving Massachusetts, reported 
in 55 Amer. Eep. p. 558. 

In Massachusetts, the gathering of sea-weed on Sunday is 
unlawful, though if left to the following day it would pr(A)ably 
float away (97 Mass. p. 407), and in the same Slate hoeing 
potatoes on Sunday is unlawful, though it may be inconvenient 
if not impossible to do so on another day (97 Mass. p. 411). 
In the same State performing the ordinary duties of a street-car 
conductor on Sunday is unlawful (135 Mass., p. 113). But in 
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Texas the operation of an ice factory on Sunday is not unlawful 
(25 Tex. App. p. 597). In Pennsylvania driving an omnibus 
by regular driver on Sunday is unlawful (22 Pa. p. 102), but 
in the same State the execution of a will on Sunday is not un- 
lawful (55 Pa. p. 183). In Georgia it is unlawful for a 
butcher to sell -meats on the Sabbath when his customers might 
have purchased the day before (115 Ga,, p. 592) while in 
55th Ga. p. 128 (a civil case), the court says, rather gingerly, 
"In view of the dependence of the people for travel, in the 
cities where street railroads have been established, by that mods? 
of conveyance in going to church, visiting the sick, etc., we are 
not prepared to hold that the running of street railroads in 
oities and the vicinity thereof, where the same have been es- 
tablished, on Sunday, is not a work of necessity, as contemplated 
by the 4579th section of the Code, and that it is unlawful to run 
the same on that day.'' 

5. Some States have laws making an exception to the general 
Sunday laws in fttvor of Jews and Seventh Day Adventists 
and such others as observe another than Sunday as their 
holy day, and this exception has sometimes come before the 
courts on the question of its being class legislation. In 76 
Ind., p. 332, a statute containing this exception was held con- 
stitutional, and the same was held in Michigan (99 Mich. p. 
151). In a Nebraska case (26 ]^eb. p. 464) the defendant 
charged with keeping open his store on Sunday in violation of 
the law, pleaded the Statute making an exception in favor of 
those who "observe" the seventh day of the week instead of Sun- 
day, and the evidence showing that while the defendant "believ- 
ed" in the seventh day as the true Sabbath, he failed to dose his 
store on that day, the court held that he did not "observe' 'it and 
was therefore not excused, but the law was held constitutional. 
In Louisiana it has been held that a municipal ordinance giving 

9gl>a 
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Jews and others who observe the seventh day by closing their 
business places on that day, the privilege of keeping open on Sun- 
day is void as being class legislation. (26 La. Ann. p. 671.) 
6. Sunday having been from the earliest days of the law dies 
noTij many cases have come before the Courts to determine to 
what extent the expression goes. It has been stated generally that 
a- judicial act can not be performed on Sunday, but a mere 
ministerial one can : that a warrant or attachment can issue on 
Sunday in case of extreme necessity, as can injunction. A ver- 
dict can be, in some jurisdictions, received on Sunday, but no 
judgment entered thereon. When a certain number of days 
is prescribed within which an act is to be done, the rule has 
been generally stated that if the number of days is few and the 
time short, Sunday is not to be counted, but if for a longer 
time, as thirty days or more, Sunday is to be included. All 
theso matters are largely regulated definitely by statute. 

SUNDAY IN GEOBGIA. 

As before stated, the first Sunday legislation in Georgia began 
with the Act of March 4, 1762, passed by the Colonial As- 
sembly, to be found in extenso in Cobb's Digest, p, 833. The 
title of the act is, "An act for preventing and punishing Vice, 
Profaneness, and Immorality, and for keeping holy the Lord's 
Day, commonly called Sunday" — a very comprehensive title. 
The preamble : *^Whereas, there is nothing more acceptable to 
Ood than the true and sincere worship and service of Him, ac- 
cording to His holy will, and that the keeping holy the Lord's 
day is a principal part of the true service of Ged, which in this 
province is too much neglected by many," etc. 

Sec. I. compels all persons to attend worship. The com 
piler takes this as being repealed because repugnant to the then 
Constitution. 

Sec. 11. provides that no tradesman, artificer, workman, 
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laborer or other person whatsoever shall do or exercise any 
worldly labor, business, or work of their ordinary callings, 
\ipon the Lord's day or any part thereof (works of necessity 
or charity only excepted), and provides a penally for all persons 
ubove the age of fifteen years so doing. 

Sec. III. prohibits Sunday travelling — ^which the compiler 
«ay9 is obsolete. 

Sec. IV. prohibits bear-baiting, horse-racing, foot-ball, shoot- 
ing, hunting, fishing or any games, plays, exercises, sports, or 
pastimes whatsoever, with a penalty. 

Sec. V. prohibits inn-keepers, etc., from allowing any per- 
sons to abide or remain in their houses (except strangers or 
lodgers), and prohibits any one from drinking on or about 
their premises on Sunday, with penalties for all parties. 

Sec. VI. authorizes the church wardens and constables of 
^ach town in the colony to make arrests and close up places 
of business. 

Sec. VII. authorizes justices of the peace to issue warrants 
for offenders against these provisions to the wardens and con- 
stables to seize any goods offered for sale, and to sell the same, 
the proceeds to be applied to the poor of the parish. In case 
there isn't sufiioieiit to pay the fine the offender is to be pun- 
ished by confinement in tibe stocks. The compiler says this 
■section is superseded by the Constitution. 

Sec. VIII. makes in general terms Sunday a dies non 
juridicus. 

Sec. IX. is as to the mode of procedure in a case of a violation 
of Hiis Act 

Sec. X. directs that this Act shall be read four times a year 
in each church by the minister thereof before commencing his 
sermon. This also the compiler says is obsolete. 

I do not find that this Act has ever been amended or repealed 
by any positive legislation. It can not be denied that all laws of 
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force when the colony became a Stat© remain of force unless con- 
trary to or inconsistent with new conditions and laws. Yet 
the oodifiers of the first Code and of every succeeding Code have 
omitted from them pretty much all the provisions of this Act, 
except those of Section II., and have changed that so that it 
reads as follows: "Any person who shall pursue his bu3iness 
or the work of his ordinary calling on the Lord's day^ works 
of necessity or charity only excepted, shall be guilty of a mis- 
demeanor." Penal Code 1895, Sec. 422. What authority th6 
codifiers had as to making this change is a question. 

I will not go into a discussion of the various cases touching on 
this question, some holding that all Colonial Acts of force on 
May 14th, 1776, are |till of force unless repealed by subsequent 
legislation, another that only crimes set out in the Code are 
crimes in Georgia, others that the Code does not make or change 
existing laws, (96 Ga. p. 10 ; 42 Ga. p. 196 ; 37 Ga. p. 412), and 
63 Ga. p. 677, which (referring to another Act) says, "Althoufi:b 
this section of the Act of 1811 is not embodied in the Code, it i<^ 
not inconsistent with any provision thereof, and is therefore of 
force as a part of the law of this State.'' Another question sug- 
gested by the compiler is — ^When does a law beconic obsolete in 
this State ? Is there any fixed period of time as to when tbe 
Statute of Limitations runs against a positive enactment through 
non-user ? 

If the Sunday law contained in our Code is all the Sunda;v 
law we have, Georgia is probably the most liberal of any of 
the States in the matter. A man may legally fish on Sunday, 
a lawyer on a week day might be a tailor on Sunday, a tailor on 
week days might be a butcher on Sunday, in fact, a department 
store might be conducted on Sunday by a versatile crowd of 
Jacks-at-all-trades. Sunday base-ball or foot-ball may also be 
lawful. 

Former Justice Little, in a very able and elaborate opinion 
reported in 103rd Ga., p. 432, discusses very fully the laws of 
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Georgia with reference to the validity of a contract made on 
Sunday not within the ordinary calling of one of the parties. 
After reviewing all the cases bearing directly on this point the 
court sustains the validity of such contracts. The same view 
has been taken in a case decided recently by the Supreme Court. 
But Justice Joseph H. Lumpkin, in a very scholarly opinion 
reported in 12 Ga., p. 93, to which opinion I am mudh in- 
debted in the preparation of this article, says, after citing 
numerous English and American precedents, "In view of these 
authorities, and of the fact that our Act (the Act of 1762 before 
set out) is much broader than the English Statute (the Act of 
29 Charles II.), extending to 'every person whatsoever^ and 
embracing every species of 'worldly business,' whether it be 
in the exercise of a person's ordinary calling or not, we may, I 
think, assume, tmhesitatingly, that an appeal entered on the 
Sabbath, in this State, would be void.'' It will be noticed that 
in this case the question turned on Sunday being a dies non, but 
the language of Justice Lumpkin as to a Sunday contract under 
the statutes is very strong and his reasoning clear. In another 
case reported in 41 Ga. 449, the defendant pleaded that a cer- 
tain note sued on was made on Sunday, and was given in the 
ordinary work and worldly business of the parties, and not in 
a work of necessity or charity. The note in question was made 
at Kuflsell's Gulch, Pike's Peak, in the State of Kansas. One 
of the witnesses swore that at the time of making the note, 
'^There was no civil government where the note was given, no 
state, no county, no political division, no organized territory, 
no civil laws; when a miner was aggrieved he would call a 
miners' xnieeting, a chairman was called, he would put the 
question of grievance, a majority would decide in favor of or 
against the aggrieved, and that decided the matter." This 
state of quasi anarchy or return to primitive conditions was set 
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up by the plaintiff as being lex loci contractus, and it was con- 
tended that it should govern rather than the Sunday law of 
Georgia. Chief Justice Lochrane, in rendering the opinion, 
evidently came to the conclusion that no law could not be held 
to be lex lod contractus. He refused to believe that that fruit- 
ful State of Kansas, which; since that decision was rendered, 
has been periodically bringing forth wonderful freaks to add to 
the gaiety of the Nation, could be guilty of having no Sunday- 
laws, and that in the absence of any better evidence as to what 
the law was than that above stated, the court would presume that 
the people of Kansas were ^ood Christian people as in Georgia, 
and that their Sunday laws were similar to ours. He therefore 
held the note void. The head note in this case says : *'As the 
laws of this State forbid, under penalties, any violations of the 
Lord's day by the transaction of any business, trade or calling, 
a note made upon the Sabbath day in pursuance of trade or 
business will not be enforced by the courts of this State under 
the laws of this State, as such contract is void." It wiU be 
observed that the above is ohiter dictum as to the question as 
to whether or not the contract was made in the ordinary calling 
or occupation of the parties. The decision quoted by Justice 
Little, in 103 Ga., p. 432, would seem to settle the question in 
Georgia for the present If the section of the Penal Code quot- 
ed. Sec. 422, is all the law of force in Georgia on this subject, 
the decision is undoubtedly correct. If the Act of 1Y6'2 is still 
of force notwithstanding the way in which it has been boiled" 
down, then the Georgia decisions are not in harmony with those 
of many other courts of last resort, nor in harmony with the 
manifest purposes and intents of that Act Harmony is the 
law of the universe, the rule of nature, but not of the courts. 

In conclusion, the question naturally arises. What is the ten- 
dency of all the American people towards Sunday observance ? 
It occurs to me that in no other instance is tiie changing temper 
of the Almerican people shown more clearly than in the de- 
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cisions of the courts on these questions, as I have attempted to 
show. Law is powerless against a strong public opinion in thi& 
country, and public opinion is and has been steadily getting 
away from the ideas of the Puritans. Where will the end be^ 
and what does it mean ? The logical end would be bad, but the 
Anglo-Saxon people rarely carry any movement to its lexical 
end. That Sabbath observance is best for the great body of the 
people, independent of its religious character, every one must 
admit. As former Chief Justice Bleckley, who never uses a word 
amiss, puts it, in considering our Sunday statute : "There can be 
no well-founded doubt of its being a police regulation, consider- 
ing it merely as ordaining the cessation of ordinary labor and 
business during one day in every week, for the frequent and 
total suspension of toil, cares, and strain of mind incident to 
pursuing an occupation or common employment, is beneficial 
to any individual; and incidentally to the community at large 
or general public Leisure is no less essential than labor, to 
the well-being of man. Short intervals of leisure at stated 
periods reduce wear and tear, and promote health, favor clean* 
liness, encourage social intercourse, afford opportunity for in- 
trospection, and retrospection, and tend in a high degree to ex- 
pand the thoughts and sympathies of the people, enlarge their 
infonnation and elevate their morals." (90 Ga., p. 397.) 
Withal the American people are conservative, and the great mass 
of them take the same view of Sunday as does our learned ex- 
Chief Justice. 

The cold-baked-beans-and-brown-bread Sunday of old New 
England, and the Sunday of the Parisian Boulevards are as ex- 
treme as the poles. The temper of the American people lies be- 
tween, and in this as in all the other phases of life, is not thG^, 
maxim of Justinian the true rule, "Sic utere tuo vi alienum non 
laedas/^ which, being liberally interpreted with reference to thia 
subject might be held to mean, "So use your own Sunday that 
you injure not another's Sunday.'' 
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Standing here to-day in the shadow of these sundered granite 
hills and listening to the voices of falling waters, we can not 
but be impressed by the beauty and sublimity of the scene 
And yet, physical nature, dissociated from man, while it 
awakens varied emotions, does not have, for us, the same intense 
interest, as a place that has been glorified by intellectual and 
moral effort. 

There is probably no place, any where, that is so full of ab- 
sorbing interest to the American lawyer as the Roman forum; 
for there was much in the life of the Roman republic that gave 
inspiration to this American republic. But, neither with the 
glory or the shame of the forum, nor with the rise or fall of 
the Roman people, can I speak to-night, for the field is too 
broad to be considered within the limits of the hour. All I can 
hope to do, is briefly to sketch the character of the man who 
was the most conspicuous ornament of that forum, and the 
most distinguished lawyer of that Roman law, which, in its 
later development, under the na,me of- the civil law, has become 
the basis upon which rests the jurisprudence of the Latin, the 
Slav, the Scandinavian and the Teuton. 

(124) 
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Marcus Tullius Cicero was bom at Arpinium, the same plaxje 
^here Marius was bom, and in the same year with the great 
Pompey, 107 B. 0. It is said, that clouds take shape and form 
irom the surface of the earth over which they pass ; it is true, 
liiat men take tone and color from the times in which they live. 
To judge of any man, his words or acts, reference must always 
"be had to his environment. Cicero was the natural outcome 
of the age in which he lived. Belonging to the Equestrian 
order, he came from the strong blood strain of the Volscian 
country stock. His father, a man of education and accomplish- 
ment; his mother a woman of the nobility, and of more than 
usual strength of character — Cicero, like most of the Eoman 
youth, was ambitious; and at that time in Rome, as we haVe 
seen it in this republic, the stations of honoi* in the state were 
best reached through the avenues of the law. There was much 
in the genius and life of Rome at that time to excite ambition. 
JEvery citizen had a voice in the government. The constitution 
was republican. The citizens were divided into three orders, 
Senatorial, Equestrian and the People. Roman citizenship 
Taried in the rights that were accorded to the different classes. 
In addition to those who possessed the full rights of citizenship, 
foreigners were granted priviliges and protection; the Italians 
-were admitted to citizenship under certain restrictions; the 
people of the conquered Roman provinces secured lesser civil 
rights, while to the freedmen or manumitted slaves was ac- 
•corded more or less political power, but it is interesting to 
note that "their exact status was a standing subject of con- 
1;roversy in politics." 

In so complex a system of political rights, there necessarily 
4irose grave questions affeAing not only individuals, but classes, 
And requiring resort to courts and arms to determine and settle 
them. 
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The government of Eome changed from time to time, but 
generally, we can distinguish in its several forms our own di- 
visions into legislative, judicial and executive. The legislative 
f imctions in the days of Cicero were exercised by the Public 
Assemblies — the comitia, presided over by the consul, pretor 
or .tribune. These assemblies elected magistrates and made 
laws. The senate, at first a council, gradually assumed legis- 
lative power and discharged executive functions. There was 
one interesting fact in connection with the Roman senate, and 
that was, that a senator was not confined to giving his opinion 
on the question under discussion. In this respect, Middleton's 
remark in his life of Cicero appears true, that "Human nature 
has ever been the same in all ages and nations." 

With the various ofiicers in the Roman state,' we have no 
present concern, but there was one principle applicable to the 
consulship which was vital to the public life of Cicero, and that 
was, while a consul could do anything during his term of office 
and no one could question it, yet, after his term had expired^ 
he could be held auswerable for his conduct. 

Passing from the body of the Roman people and their of- 
ficers, a glance must bo cast on their courts. Naturally, their 
business was divided into civil and criminal. Originally, juris- 
diction in both civil and criminal matters belonged to the 
King, but civil matters passed to the consuls and pretors, and 
important causes were transferred to assemblies of the people. 
There was a presiding judge, a jury, the members of which 
were drawn by lot from the body of jurors, the right of chal- 
lenge existed, a majority of the jury found the verdict, the 
president or judge had no vote, and he did not decide the law. 
The jurors voted by ballot: A. (albsolvo) not guilty, or C. 
(condemno) guilty. 

dicero was not only a lawyer trying causes in the courts, but 
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he was actively engaged in public life, filling the great oflBces- 
of qusestor, sedile, prsstor and oqdsuI. How full of difiiculty 
that li& was can best be understood when we reflect that twa 
years after he assumed the toga virilis, he saw the first CiyiL 
War begin and Marius become a fugitiva He saw the same 
Marius return to Rome and become consul for the seventL 
time. He saw that Marius die and Eome fall into the hands of 
Cinna. He saw Cinna murdered, and Sulla overthrow the 
Marian party. He beheld Sulla Dictator, and saw Spartacus- 
die. He saw Pompey when he* went forth to meet Mithridates, 
and saw him again after his return, forming the first trium- 
virate with Caesar and Crassus. He beheld his mortal enemy 
Clodius made tribune, and he^ found himself driven into exile. 
Returning from exile, he defended Milo for the, murder of 
Clodius, and went as pro-consul to Cilicia. Upon his return to 
Rome, he beheld Caesar crossing the Rubicon, and saw him. 
made Dictator. He looked upon the mighty struggle between' 
Caesar and Pompey. His efforts for peace were imavailing. 
The clash of resounding arms drowned the voice of the orator. 
Pharsalia was fought. Pompey was dead. Caesar was master 
and Dictator. Cicero looked now upon the mightiest struggle 
for political power that the world has ever seen. Caesar is made 
Dictator for life, and falls at the foot of Pompey's statue. 
The contest between Antony and the Roman senate began. 
Cicero thundered his philippics against Antony. The second 
triumvirate was formed. Cicero was proscribed, and, fleeing,, 
was murdered. 

Any reflections which may be made upon the conduct or 
character of Cicero should have due regard to the tremendous 
forces that were operating upon him during his entire public- 
life. To me the most surprising thing is that in the general 
corruption of official life, he should have been clean and honest,. 
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and that amid war's almost constant alarms he could have made 
himself the foremost orator, and scholar of his tima It was 
this thoTight that led to the preparation of this paper — the 
-desire to find out how it was that under circumstances, in some 
respects so uncongenial to oratory and in all respects so opposed 
to philosophic thought, that Cicero could have made himself 
not only the foremost of all orators, with perhaps the single 
exception of Demosthenes, but could have given to the world 
his letters, epistles, orations and works. 

It is true that Cicero was possessed of a superior mind, 
but we must dig deeper than that to find the sources of his 
power. Sent to the public schools of Home, he gave promise 
of excellence and, being destined for the bar, he was taught 
philosophy by Philo, the Academician, and Phaedrus, the 
Epicurean. Diodorus, the Stoic, exercised him in argument- 
native subtleties, and Antiochus instructed him in the philosophy 
of Plato. The poet Archias was one of his masters, and oratory 
was practised by him under Molo, the foremost rhetorician of 
his day. The orators Antonius and Orassus aided and en- 
couraged him. The great actors Aesopus and Boscius were 
.studied by him. He declaimed daily with his competitors in 
Latin and Greek, and he frequented the Forum. Scaevola, the 
celebrated lawyer, was his legal preceptor, and he saw service 
in the field under Pompeius Strabo. Adding to the advantages 
of the schools the benefits of travel, he spent two years in 
foreign lands, and, returning to Rome, began the practice of 
,his profession, in which he became the greatest advocate of all 
times. 

It thus appears that Cicero was carefully prepared for the 
bar, and he himself affords the most striking illustration of 
iihe truth of his saying when speaking of oratory he said that: 
"No man ought to pretend to it, without being previously 
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acquainted with everything worth knowing in art or nature."' 
But mere knowledge is not sufficient for success as an advocate. 
There must be that due appreciation of the true relation whicb 
one fact or one principle bears to every other fact and every 
other principle involved in the discussion. There must be a^ 
sense of l^al perspective. The skill to present effectively the 
strong points in a case, and the art to conceal the weak ones. 
Teuffel ascribes to Cicero "an extraordinary activity of intel- 
lect, a lively imagination, quickness, and warmth of feeling, a 
nriarvellous sense of form, an inexhaustible fertility of expres- 
rion, an incisive and diverting wit, with the best physical ad- 
vantages." As to his "form," he speaks of it as "clear, choice, 
clean, copious, appropriate, attractive, tasteful and har- 
monious." "The whole range of tones from light jest even to 
tragic vehemence was at his command, and especially did he 
excel in an appearance of sincerity and emotion, which he in- 
creased by an impassioned oratory." 

It is true that the times have changed since the days of 
Cicero, but the power of clean, strong, forceful and ornate 
speech is as great to-day as when he in the forum defended 
Roscius or prosecuted Verres, or from the senate drove forth 
Catiline. The same advancement which came to the Roman 
socially, professionally and politically from splendid oratory 
comes to-day to the cultivated and accomplished American 
orator. There is in a great oration a plan as complete as that 
in architecture, a form as noble as that in sculpture, an expres- 
sion as true as that in painting, a harmony as perfect as that in 
music. It does not follow that true oratory fails to be appre- 
ciated by a practical people. The Romans were essentially 
practical. While mere display and affectation find no support 
at the bar, or before the people, or in deliberate assemblies,, 
yet directness, force and good taste continue to convince and per- 
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suade. A false school of oratory, that of repression — ^false be- 
cause it is not natural — is corrupting our youth, and of that 
school I might say, as Cicero said of Calvus, "Though he 
handled his style with knowledge and good taste, yet being too 
critical of himself, and fearing to acquire unhealthy force, he 
lost even real vitality." 

It would be interesting, but time forbids, to consider certain 
of Cicero^s orations. To study his rare power of analysis, his 
careful preparation of the facts, and the consummate skill 
shown by him in the defence of Roscius, and inl the prosecution 
of Verres. To me his oration on the Manilian law seems the 
perfection of popular speaking. A public career was sought 
by every ambitious Roman. Cicero had used the bar as so many 
lawyers have since done to secure political preferment. Cicero 
was henceforth to be the politician. The great question submit- 
ted to the people was "Shall Pompey be given command over 
all the East." Mithridates had not been conquered. Glabrio 
had failed, and Rome's domain had been invaded. Such a 
grant of power as Cicero sought to have conferred on Pompey 
was inconsistent with the republican institutions of Rome, and 
in contravention of the authority of the senate. With what mar- 
vellous skill does the consummate orator approach this difficult 
question! It is his first political speech, and with apparent 
sincerity, he rejoices that unpractised as he is in political 
speaking, that he has for his subject "the valor and ability of 
Pompey." He strikes with a masters hand every chord of the 
popular heart, from that which thrills with Roman dignity, 
pride and glory to that which only answers to the sordid avarice, 
greed and gain of the populace. The picture that he drevf 
of the great Pompey has not lost its color in, all the centuries 
that have passed. In a great commander, said he, four things 
"were necessary : 

Scientia; knowledge and experience. 
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Virtus; incomipti'bility, self-restraint^ wisdom, eloquence, 
good faith and humanity. 

Auctoritas; influence, prestige. 

Felicitas; that subtle good fortune, that undefined and in- 
definable gift of the gods which in man is like the gleam of the 
sabre, both attractive and dangerous, and in woman surpassing 
all beauty of face or form is the greatest force in nature. Thit^ 
power bom we know not how, but springing full armed into 
being at the moment of its birth endows with infinite grace the 
simplest acts, tunes to the ear the crudest speech, wins from 
prejudice approving smiles, and conquers in senate, camp 
and court. 

We are now for a few moments to deal with Cicero as the 
politician. Personally, he was pure and amiable, virtuous, 
generous and kind, bearing himself with dignity and without 
ostentation, but there was nothing Arcadian in his methods. 
He learned the names and residences of the prominent citizens, 
he courted his people, he had a nomenclator whose business it 
was to inform him as to the names and occupations of persons, 
he made a personal canvass for votes, mixed with the people, 
went into Cisalpine Q-aul to get votes, gave a year to private 
solicitation for popular support, wore the customary habit of 
the candidate, and for the fixst time in Eoman history, a 
novus homo, with no other recommendation than his eloquence 
and his merit as a civil magistrate, became consul. 

There was much in the political life of Cicero to admire, 
and nothing was more admirable than his utterance when as- 
signed as quaestor to Sicily, that "He received this office not 
as a gift, but as a trust." 

Cicero was not an original thinker. Neither did he possess 
the strength and firmness of character sufficient to withstand the 
storm and stress of Eome's fierce political wars. The vice in his 
character was vacillation. He defended Vaternius to please 
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Caesar, and yet he defended Gabinius to ingratiate himself witb 
Pompey. He sought a commission from the Republic and 
again courted Caesar. He resolved to follow Pompey into 
Greece, and then determined to stand neuter. He finally con- 
cluded to join Pompey, but after Pharsalia, returned to Italy. 
He was irresolute, inconsistent, over-confident, and, at times,, 
dejected. He was never decided, but repented of every im- 
portant step he had taken. And vet he could rise to splendid 
heights of speech and action. No braver words were ever 
hurled from human lips than those which, blazing, burning and 
consuming, drove Catiline from Rome. And when death came, 
Cicero met it with becoming Roman dignity. Proscribed, the 
soldiers of the triumvirate sought him, and from his litter he 
extended his head to the sword.. Strange, indeed, was that death, 
for the murderous blow was struck by Popilius, a client whom 
Cicero had successfully defended. The hands of the great 
orator were cut off, and even the eloquent tongue was pierced 
with a needle, by a vengeful woman. So perished Cicero, the 
politician. But Cicero, the lawyer and orator, lives, and will 
live as an inspiration as long as a great profession admires and 
respects scholarship, learning, eloquence and culture. 
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REPORT OF THE COMMITTEE ON RELIEF OF 
THE SUPREME COURT. 



The Georgia Bar Association: 

At the last Session of your honorable body the following- 
resolution was adopted : 

*^ Resolved, That the President of this Association appoint s com- 
mittee to consist of one member from each Congressional District and 
two members from the State at large, of which the next President of 
this Association shall be ex-oflScio chairman, and the Secretary of this 
Association shall be the Secretary of said committee, whose duty it 
shall be to present to the Legislature by appropriate bill, cither for 
legislation or legislation and constitutional amendment, such measures 
as will secure the relief of the Supreme Court as shown to be neces- 
sary in the paper read before the Association by Mr. Justice Cobb. 
And that whatever bill may be drawn be submitted by mail to every 
member of this Association and all the other lawyers of the State, 
calling for objections and suggestions, which shall be considered by 
the committee in the final draft of the bill to be presented to the legis- 
lature. And that the Secretary be authorized to send a copy of Judge 
Cobb's paper to each member of the General Assembly before the 
next meeting of the same. And that the expenses of the Committee 
be paid by this Association. 

'^Resolved, That the committee charged with the duty of fram- 
ing measures for the relief of the Supreme Court be authorized and 
directed to take into consideration not only the matter of permanent 
but also of temporary relief, and to this end that said committee take 
such action as in its judgment may secure by prompt and direct legis- 
lation such relief of the latter character as may be expedient, until 
permanent relief may be had by appropriate amendment to the Con- 
stitution." 

Acting under this resolution the President appointed a com- 
mittee as follows : 
logba (133) 
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Samuel B. Adams, 

Arthur Gray Powell, 

E. A. Hawkins, 

T. J. Ohappell, 

Hoke Smith, 

M. W. Beck, 

John W. Akin, 

J. B. Park, Jr., 

W. A. Charters, 

W. K Miller, 

John W. Bennett, 

J. H. Merrill, 

Washington Itessau. 
The President of the Association and the Secretary being 
named in the resolution as Chairman and Secretary. 

Mr. John W. Akin being a member of the Qreneral Assembly 
asked leave to retire from the Committee and A. L. Bartlett 
was appointed in his place. 

The first meeting of the Committee was had in the Supreme 
Court room at Atlanta, on August 1, 1902, when the matter 
of the resolution was immediately taken in hand. At this 
meeting all the Justices of the Supreme Court were invited 
to be present and take part in the discussion. 

Mr. Justice Cobb attended this meeting and participated in 
the discussions. 

The result of this meeting was the formulation of a bill, 
the material part of which is as follows, to-wit : 

A BILL 

To be entitled an Act to amend the Constitution of the State of 
Georgia, by adding a new paragraph to article 6, section 2, 
to be known as paragraph 9, so as to provide that no writ 
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of error shall lie in the Supreme Court, in any civil ease, 
unless the amount involved exceeds the sum or value of 
five hundred dollars ($500), except it shall appear from 
the bill of eiK^eptions, that it is a divorce case, or a case 
respecting the title to land, or an equity case, or is a case 
involving the title to a public office, or is a habeas corpus 
case, or a contempt case, or the case is one in which an 
Act of the General Assembly of the State of Georgia is 
sought to be set aside, as being contrary to the Constitu- 
tion of the State of Georgia or of the United States, and 
a decision upon this question is made necessary, or the case 
is one which any Justice of the Supreme Court of the State 
of Georgia, upon examination of the record, shall certify 
that a writ of error should issue; and for other purposes. 

Section I. Be it enacted by the General Assembly of the 
State of Georgia, and it is hereby enacted by the authority 
of the same, that the Constitution of this State be amended by 
adding a new paragraph to be known as paragraph 9 of section 
2 of article 6, which shall i^ead as follows : 

"No writ of error shall lie in the Supreme Court in any 
eivil case, unless the amount involved exceeds the sum or value 
of five hundred dollars ($500), except it shall appear from the 
bill of exceptions that it is a divorce case, a case respecting the 
title to land or an equity case, or is a case involving the title to 
a public office, or is a habeas c&t'pus case, or a contempt case, 
or the case is one in which an Act of the General Assembly 
of the State of Georgia is sought to be set aside, as being con- 
trary to the Constitution of the State of Georgia or of the 
United States, and a decision upon this question is made neces- 
sary, or the case is one in which any Justice of the Supreme 
Court of the State of Georgia upon an examination of the 
record shall certify, that a writ of error should issue." 
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Considerable discussion was had relative to writs of error 
from city courts, but no definite action has been taken thereon. 

Many suggestions were considered relative to temporary 
relief of the Supreme Cfeurt, but no action has been taken 
thereon. 

A resolution was adopted requesting each member of the 
committee to present his views in writing as to the cause of 
the over-crowded condition of the Supreme Court docket and 
suggestions for the relief of the same. 

The committee then adjourned to August 11, at the same 
place. 

At the second meeting Mr. Justice Lumpkin was present and 
read a most valuable paper containing suggestions with regard 
to the permanent relief of the Supreme Court. 

The suggestions offered by Judge Lumpkin were discussed 
very earnestly by the committee and a sub-oommittee was ap 
pointed to draft a bill embodying the views of Mr. Justice 
Lumpkin, and to submit the same to the next meeting of the 
committee, which was appointed for September 13, at the same 
.place. 

At this meeting the sub-committee presented its report in 
accordance with the previous resolution of the committee, and 
after a very lengthy consideration the same was substantially^ 
adopted, the material parts of which are as follows : 

A BILTi 

To be entitled an Act to amend paragraph 1, section 1, and par- 
agraph 5, section 2, and to add a new paragraph to article 6, 
section 2, to be known as paragraph 9 of the Constitution of 
this State, so as to provide for the establishment of a Court of 
Appeals, to define its powers and jurisdiction, and to limit the 
jurisdiction of the Supreme Court 

Section I. Be it enacted by the General Assembly of the 
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State of Georgia, and it is hereby enacted by authority of the 
same, That paragraph 1, section 1 of article 6 of the Constitu- 
tion of this State be amended so that the same shall read as fol- 
lows : "The judicial powers of this State shall be vested in a 
Supreme Court, a court of appeals, superior courts, courts of 
ordinary, justices of the peace, commissioned notaries public, 
and such other courts as have been or may be established by 
law." 

Sec. II. Be it further enacted by the authority aforesaid, 
That paragraph 5, section 2, article 6 of the Constitution of this 
State be amended so that the said paragraph shall read as fol 
lows, to-wit: ^^The Supreme Court shall have no original juris- 
diction, but shall be a court alone for the trial and correction of 
errors from the superior courts and from the city courts of At- 
lanta and Savannah, and such other like courts as have been or 
may hereafter be established in other cities, in all cases of felony, 
and in all civil cases where the amount involved in money or the 
value of property in controversy exceeds one thousand dol- 
lars principal, and in cases respecting title to land, cases in- 
volving title to public office, habeas corpus cases, contempt cases, 
or cases where an Act of the General Assembly of the State of 
Greorgia is sought to be set aside as being contrary to the Con- 
stitution of the State of Georgia or of the United States, and a 
decision upon this constitutional question is made necessary, and 
for the correction of errors of law from the court of appeals, 
when established, whenever the Supreme Court shall sanction a 
certiorari from any judgment rendered by the court of appeals, 
or whenever' the court of appeals shall certify to the Supreme 
Court any questions or propositions of law concerning which it 
desires the instruction of the Supreme Court for proper decis- 
ion. The Supreme Court shall sit at the seat of government 
at such times in each year as shall be prescribed by law, for the 
trial and determination of writs of error from said superior and 
city courts, and of all cases, questions and propositions that may 
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be brought or submitted to the Supreme Court from the court of 
appeals. The foregoing provisions srhall not apply to any ease 
carried to the Supreme Court before the establishment of sai J 
court of appeals, except that the Supreme Court shall, without 
further legislation, transfer to the court of appeals, when estab- 
lished, all cases which by the terms of this paragraph are not 
within the jurisdiction of said Supreme Court, in which event 
the court of appeals shall try all said cases so transferred." 

Sec. III. Be it further enacted by the authority aforesaid^ 
That the Constitution of this State be amended by adding a new 
paragraph to be known as paragraph 9 of section 2 of aTticle 6,. 
which shall read as follows : "The court of appeals shall consist 
of a presiding judge and four associate judges. A majority of 
the court shall constitute a quorum and said court shall sit at 
the seat of government at such times in each year as shall be 
prescribed by law. When one or more of the judges are dis^ 
qualified from deciding any case by interest or otherwise, the^ 
Governor shall designate a judge or judges of the superior courts- 
to preside in said case. The presiding judge and the four asso^ 
ciate judges of said court shall be appointed by the Governor by 
and with the advice and consent of the Senate, and the term of 
office of the judges so appointed shall expire on the first day of 
January, 1907, and at the general election to be held on the first 
Wednesday in October, 1906, the presiding judge^ and the four 
associate judges of said court of appeals shall be elected by ih& 
people for the terms beginning on the first day of January^ 1907. 
at the same time and in the same manner as the Governor and 
the State house officers are elected ; at which election Uie presid- 
ing judge shall be elected for a full term of six years, mid four 
associate judges shall be elected as follows : Two of said asso- 
ciate judges shall be elected for a term of four years and two of 
said associate judges shall be elected for a term of two years. 
After said first election all terms except unexpired terms, shall 
be for six years each. In ease of any vacancy which causes an 
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unexpired term the same shall be filled by executive appoint- 
ment, and the person appointed by the Governor shall hold his 
office until the next regular election and until his successor for 
the balance of the unexpired term 3hall have been elected and 
qualified. The salaries of the judges of said court of appeals 
shall be fixed by the Legislature at not less than three thousand 
doUars per annum for each judge, payable out of the treasury 
of the State. The court of appeals shall have jurisdiction foi 
the trial and correction of errors from the superior courts and 
from the city courts of Atlanta and Savannah, and such other 
like courts as have been or may hereafter be established in other 
cities, in all cases in which jurisdiction is not conferred by this 
Constitution upon the Supreme Court When a judgment of the 
court of appeals is ti^en to the Supreme Court of this State for 
review, the fbianer court shall await the judgment of the latter 
before certifying the final result to the trial court. The General 
Assembly shall prescribe the officers for said court of appeals and 
the amount of compensation, and shall also prescribe in what 
manner cases shall be taken from the superior and city courts to 
the courts of appeals and in what manner cases shall be taken 
or certified from the court of appeals to the Supreme Court" 

In addition the sub-committee was appointed to prepare an 
address to the people of the State setting forth the reasons why 
the proposed amendment to the Constitution was necessary, 
and was further directed to have a copy mailed to every lawyer 
in the State with the names of the committee to be signed to 
this address. 

In obedience to this suggestion the following address was 
prepared and published in accordance with the terms of the 
resolution : 

To the People of Georgia: 

The proposed amendment to the Constitution of the State of 

Digitized by VjOOQIC 



140 20 OEOBGIA BAB ASSOCIATION. 

Georgia, providing for the eatablishment of a court of appeals, 
grows out of an imperious necessity for the immediate relief 
of the Supreme Court of our State. 

It has been ascertained from actual experience that it is not 
practicable for the Supreme Court to dispose of the casea 
brought before that court within the time required by law, and 
in the manner required by law. The increase in the number of 
judges has neither diminished the number of cases, nor the 
amount of labor imposed upon each judge. The accumulation 
of business, owing to the increase in population and wealth, and 
the number of city courts from which cases can be brouglit 
directly to the Supreme Court, and the vast variety of legal 
questions constantly arising, owing to our complex civilization, 
and the advancement of society, have imposed burdens upon the 
Supreme Court which will not permit that branch of the govern- 
ment to discharge its duties to the satisfaction either of the 
judges or the people, in the manner originally contemplated 
by law. 

In order that the people may understand the maimer in which 
cases are disposed of in that court, your attention is called to an 
extract from a paper read by Mr. Justice Andrew J. Cobb, 
before the Georgia Bar Association, at its last session, in July, 
1902: 

"From October, 1898, until February, 1900, all the justices 
presided in every case. The accumulation of business com- 
pelled the court to abandon this plan and hear arguments in 
division. Under this system the division which hears the argu- 
ment, or to which the case is submitted, examines the record and 
agrees upon a tentative decision, and the justices to whom the 
case has been assigned makes another examination of the record 
and writes an opinion, which is read to all the justices. If th® 
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•division which has determined the case is satisfied that the opin- 
ion submitted properly deals with the case as shown by the 
record, and all the justices agree that the law of the case is 
<5orrectly set forth, the opinion is filed. If the opinion is riot 
satisfactory tp all the justices present, the case is re-examined 
by them. . It is not uncommon for this examination to result 
in another opinion being prepared, or the one first submitted 
being substantially changed. It i^, and has been, the earnest 
purpose of all the justices to avoid, as far as possible, decisions 
by a divided court, and when such a result seems probable, 
<3ases are often re-examined by all the justices again and again. 
When, however, a decision by a divided court is inevitable, one 
of the justices writes an opinion, expressing the views of tlie 
majority, and the dissenting justices, if there are more than one, 
Agree which one shall express their views. ^ 

"The record in each case is closely examined twice: First, 
by the justices of the division hearing the case, which is always 
never less than two, and generally three; and second, by the 
justice who is to write the opinion. If there are any differences 
among the justices of the division hearing the case, the record 
is again examined by all the justices present for general consul- 
tation." 

It is well known to the bar and the public that the accumula- 
tion of business was piled so fast upon the Supreme Court that 
at last they had to dispense with oral argument, much to the 
detriment of the litigants, as well as to the profession and the 
public generally. 

When it is recollected that the court is continuously in session 
from the first Monday in October until the latter part of July, 
and frequently until the middle of August, it will be observed 
at once how little time the court has for rest, and really how 
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little time for consultation and the preparation of opinions^ 
Over a thousand cases are to be decided by this court in a work- 
ing year of three hundred days, of ten hours each, or three 
thousand hours ; that is, the court must hear argument, examine- 
the record, look up the law, consult, decide, and write the opin- 
ion in one case in every three hours, or in a little • less time. 
It is enough to say that this cannot be done with satisfaction, 
to anybody. Therefore, relief must be had in some practical 
way. 

It has not been deemed wise to cut off the right of appeal, 
because every man feels that he ought to have the right, and we^ 
know of no one who is in a position to deny this right. 

But there are many cases which can be appealed properly and 
justly to another and independent tribunal, qualified under the- 
Constitution and laws to dispose of such appeals. This tribunal 
is suggested and submitted to the people in the form of a court 
of appeals. By the establishment of this court, the Supreme 
Court will be relieved of the labor of hearing all cases, but 
will have jurisdiction to dispose of all felony cases and all civil 
cases where the amount involved in money, or value of property,, 
exceeds one thousand dollars, principal, and in cases respecting 
the title to land, habeas corpus cases, contempt cases, or casesj 
where an Act of the General Assembly of the State of Georgia 
is sought to be set aside as being contrary to the Constitution, 
of the State or of the United States; and, also, for the cor- 
rection of errors of law from the court of appeals, when- 
ever the Supreme Court shall sanction a certiorari from any 
judgment rendered by the court of appeals, or whenever the 
court of appeals shall certify to the Supreme Court any 
questions or propositions of law concerning which it desires^ 
the instruction of the Supreme Court for proper decision. AlE 



Digitized by VjOOQIC 



REPORT OM J»£LI£F OF THE SUPREME COURT. 143- 

other cases will be heard by the court of appeals, and in this 
manner the labor of the two courts will be divided, and the- 
thousand cases, or more, that are to be disposed of will be dis- 
posed of, it is believed, with an equal number of cases in each, 
court. In this event, it will be largely to the interest of the pub- 
lic to have two separate courts disposing of separate business at 
the same time., 

The court of appeals id intended to be inexpensive in its 
arrangements, as far as possible, and it is hoped and believed, 
that it will be speedy in the disposition of cases. 

So far as the cost of the court is concerned, that will be 
saved many times over to the people in having the law definitely 
ascertained and settled as a precedent and guide for the future,, 
as well as in the proper determination of the particular case 
under consideration. 

Of course, it must be known that the General Assembly 
cannot dispose of this matter finally, but it will come before the 
people, and it will be for them ultimately to declare by their 
direct votes whether they will adopt this measure or reject it. 

This proposed amendment can only reach the people through . 
the intervention of the General Assembly, and the people who 
feel an interest in this matter, and it is believed that every 
good citizen does feel an interest in it, should urge their repre- 
sentatives to vote for this measure, so it can be submitted to the 
people, by whose suffrages alone the proposed remedy can be 
ingrafted as an amendment upon the Constitution. 

To a people numbering now largely more than two millions, 
active in every commercial enterprise, advancing rapidly along 
all the best lines of civilization, spreading an influence all over- 
the Union, and determined to hold the State's place as the- 
Empire State of the South, this measure is commended as a 
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^tep forward and upward, for the honor and glory of the Com- 
anonwealth of Georgia. 

Burton Smith, Chairman. 

S. B. Adams, First Congressional District. 

Arthur Gray- Powell, Second Cong'l District 

E. A. Hawkins, Third Congressional District. 

T. J. Chappell, Fourth Congressional District. 

Hoke Smith, Fifth Congressional District. 

Marcus W. Beck, Sixth Congressional District. 

A. L. Bartlett, Seventh Congressional District. 

J. B. Park, Eighth Congressional District. 

W. A Charters, Mnth Congressional District. 

W. K. Miller, Tenth Congressional District. 

John W. Bennett, Eleventh Cong'l District. 

Washington Dessau, State-at-Large. 

Jos. Hansell Merrell, State-at-Large. 

Qrville a. Park, Secretary. 

Committee from the Georgia Bar Association. 

Very shortly after the convening of the session of the General 
Assembly in October, 1902, a copy of the bill as finally adopted 
by the committee, and likewise a copy of the address to the peo- 
ple of Georgia, were laid upon the desk of every member of the 
General Assembly, both of the House and of the Senate. 

The President of the Association had been selected by the 
^committee to take charge of the proposed l^slation before the 
General Assembly, but owing to a sad accident which occurred 
to him about this time, he was providentially prevented from 
•engaging upon this task, and it fell to the lot of another member 
•of the cominittee. 

Mr. Slaton, of Fulton, was selected to present the measure to 
the General Assembly, but owing to the crowded condition of 
Ibusiness before that body the bill was not reached, and no action 
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was taken thereon further than a reference to the General 
Judiciary Oommittee of the House. 

Your coanmittee feels confident that it has presented a bill 
for the relief of the Supreme Court and of the people of 
Georgia, which embodies the best thought of the bar of the 
State. 

This bill was the result of great and earnest labor ; it is care- 
fully drawn, it has been maturely considered, and it is be- 
lieved and hoped that if the plan it ofPers shall be adopted, great 
and permanent good will result. 

In presenting this report the writer desires to say that bII 
the members of the committee have devoted their time and 
thought liberally and cheerfully to the accomplishment of the 
proposed measure for relief. There has been no laggard 
amongst them. 

Respectfully submitted. 

Washington Dessau, for the Committee^ 
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THE STATE BAR ASSOCIATIONS IN 1901-1902. 



FAPBB AT 

ORVILLE A. PARK, 

OF MACON, 
BBCIBTART OF THB GSOROIA BAR ASSOCTATION. 



When the Cavalier and the Puritan landed, the one on the 
Tjanks of the James, and the other at Plymouth Bock, they eaxjh 
brought the common law of England as the great basis upon 
which to found their institutions. And as in the course of time 
the scattered settlements along the eastern shore imited and 
•spread westward, over the mountains, into the great basin of 
the Mississippi, across the plains, beyond the back-bone of the 
continent, and dowii the slope to the Golden Gate, the common 
law, first "developed in the far away island beyond the sea!s, was 
the foundation upon which was builded the jurisprudence of the 
mighty western giant, whose marvelous growth is the wonder 
and the admiration of the world. While the common law has 
thus become the foundation of American jurisprudence, each one 
of our forty-five States has erected thereon its own particular 
system, adapted to its own conditions and necessities. The 
development of these different systems has been in very large 
measure the work of lawyers. As members of constitutional 
-conventions and general assemblies the making of the laws has 
teen largely in their hands, as governors they have executed 
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them, while as judges and practitioners the interpretation anJ 
:application both of the common and statute law has been entirely 
their own. To an American lawyer few subjects can be of more 
interest or profit than a comparative study of the jurisprudence 
of the several Ahnerican commonwealths, the work wrought by 
the lawyers of America. From this standpoint it becomes 
an interesting subject of inquiry to know what the lawyers of 
the several States are doing to develop and perfect the systems 
which they have established, what defects they find therein, 
an4 what measures they are proposing to meet them, what the 
lawyers, "the trustees of public opinion," are thinking of. 1 
doubt whether this inquiry can be answered so successfully 
from" any source as from the reports of the thirty-seven State 
Bar Associations in successful and active operation in the Union. 

When we recall the different conditions under which the 
jurisprudence of the several States has been developed — ^the 
-comparatively old civilization of the "effete East," the young, 
vigorous, though somewhat erratic. West, the manufacturing and 
<5onmiercial States of the Atlantic seaboard, the agricultural 
communities of the Oulf Coast and the mining camps of the 
Kocky mountains, the alien race suddenly made citizens in the 
South, and the large admixture of foreign blood in the North- 
west, the differences of climate, of soil, of pursuits, of political 
' and religious ideas, of history and cherished memories — ^we 
m.ight naturally suppose that the problems that confront the 
lawyers of the respective States and the subjects which engage 
their attention when they meet for deliberation in the Bar 
Associations, would be vastly different. On the contrary an 
examination of the reports discloses a striking similarity of 
conditions, of thought, of ideal, and does much to increase our 
faith in the homogeneity of the American people, the solidarity 
of American institutions, the oneness of the American bar. 

Let us look at a few instances. The last session of the 
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Georgia Bar Association was largely occupied with the discus- 
sion of the imperative need of relief for our over-worked Su- 
preme Court, a question whose importance has been emphasized 
by events occurring since the meeting. But a congested Su- 
preme Court docket is not peculiar to Greorgia. The lawyers 
are met with the same condition of affairs and the same neces- 
sity for relief in Arkansas, California, Kentucky, Michigan, 
Nebraska, Tennessee, and West Virginia. It Is interesting 
to see how the Associations propose to remedy the evil. Cali- 
fornia and Michigan ask an intermediate court of appeals very 
similar to the one recommended by our special committee 
appointed at the last session. Arkansas and West Virginia 
desire an increase in the number of judges, a plan which this 
Association, after some years of effort, succeeded in getting our 
Legislature to adopt, and one which has proved exceedingly 
helpful. Arkansas also recommends two divisions of the court 
and a stenographer for each judge, which reoommendation 
also follows Georgia's lead. Kentucky thinks by abbreviating 
the record and requiring it printed some relief may be secured. 
In Tennessee, where a court of chancery appeals was establish- 
ed some years ago which has relieved the Supreme Courti of a 
great part of its burden, it is still thought advisable to limit 
the right of review to cases involving two hundred and fifty 
dollars or more, except in certain specified instances. ITebraska 
has adopted the expedient of referring certain cases to Supreme 
Court Commissioners, but the Association is not satisfied and 
asks for a general revolutionizing of appellate procedure, 
including constitutional amendments relieving the Supreme 
Court. While several of the Associations are recommending 
the establishment of courts of appeals, Colorado is asking her 
Legislature for the consolidation of the court of appeals of 
that State with the Supreme Court. In Ohio there seems to be 
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some criticisni of the Supreme Court, for the Chief Justice f eeb 
called upon to explain the methods of work of that court, espe- 
cially since it has been sitting in divisions, a step made necesr 
sary in order to dispose of the accumulated business upon its 
docket. 

While these Associations are endeavoring to lessen the labors 
of the Supreme Court Justices, others hope to ameliorate their 
condition by securing an increase in their salaries. This is the 
case in Arkansas, Indiana, Texas, North Dakota, and Utah, 
North Carolina, while she recommends neither a decrease in 
labor nor an increase in pay, still hopes to make a seat upon 
her Supreme Bench more desirable by increasing its dignity 
and so asks the Justices to array themselves in judicial robes. 

But let us take another instance. Last year this Aissociation 
began the consideration of what is known as the Torrens system 
of registering land titles, and one of the principal subjects to be 
discussed at this meeting is the report of the special committee 
on that subjedt. Again Georgia is not alone. The Virginia As- 
sociation, after full consideration at several meetings, has suc- 
ceeded in having incorporated into the new Constitution of that 
State a provision authorizing the establishment of a court of 
land registration, after the plan of the Massachusetts courty 
and the Association expects the Legislature to adopt at its next 
session the bill which it has had prepared establishing the court 
and putting into operation the Torrens system. In Colorado, 
the Association and the General Assembly are co-operating in 
making a thorough investigation of the system and its adapt- 
ability to conditions there. The paper by Hon. Edward T. 
Taylor, the chairman of the Legislative Committee, read to the 
Colorado Association, is the most comprehensive presentation of 
the subject that I have seen. The Texas bar also recommends 
that the lands of that vast empire be brought under the Torrens 
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system. In North Dakota, after some discussion, it was de- 
cided to make no recommendation for the present^ but to wait 
till some further questions be settled in the States where the 
system is already in operation. The Michigan Association 
by a close vote refused to give its approval to a bill prepared • 
by its committee, though the opponents of the measure conceded 
that the Legislature would probably pass the bill or a similar 
one at its next session. A committee of the Pennsylvania Asso- 
ciation, charged with the duty of investigating the subject, re- 
ported progress and asked for additional time. The Washington 
Bar is also investigating and some action will be taken at the 
approaching meeting. 

This Association, it will be remembered, recommended last 
year, the passage of the "Negotiable Instruments Law." It is 
but natural that this splendid piece of legal work, giving in one 
clear and comprehensive statute all the law on the subject of 
negotiable paper, coming as it does from the Obngress of Com- 
missioners on Uniform State Laws, and with the unqualified 
indorsement of the American Bar Association, should meet with 
the approval of the State Associations. Aooordingly, we find 
that largely at the instance of the Associations, the "Act" 
has been adopted in nineteen States, one territory, and the 
District of Columbia, and that the Associations in the States 
in which it has not been adopted, are each year urging it upon 
the attention of the legislatures. 

In nothing are the Associations more generally united 
than in their efforts to raise the standard for admission to the 
bar — -to make the law a learned profession, in fact, as well as 
in name. In almost every one of them during the past year this 
subject has received some attention. Of course the conditions 
vary very greatly in the different States. Indiana, for instance, 
having a constitutional provision requiring the admission to 
the bar of any person of good moral character, though he may 
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never have opened the co^vers of a law book, while several of 
the States require a rigid examination by a Board of Examiners, 
^fter three full years study of the law and a general education, 
•equivalent to a high school course. We shall not stop to inquire 
into the details of the legislation on this subject proposed 
by the different Associations, nor the fate of the measures so 
recommended ; suffice it to say, lihat they have all been in the 
direction of higher standards and that the legislatures have gen- 
-erally* followed the lead of the Associations. If the present 
very gratifying progress continues it will not be many years be- 
fore those who are called' to the bar, in most of the States at 
least, will be those only who have seriously <;hosen the law as 
A life work, and they will have sufficient preparation to entitle 
them to the respect and confidence of prospective clients. In 
Michigan, Missouri, and Tennessee, as well as in our own As- 
sociation, the particular recommendation on this general subject 
last year was that the privilege of admitting their graduates to 
the bar be taken from the law sohook. Tennessee has been urg- 
ing this measure since 1888, and by the active aid of Vanderbilt 
University succeeded in getting the Legislature to pass it at the 
last session. 

The Bar Associations stand not only for proper educational 
qualifications for those who seek admission to the profession, 
l>ut for honor, uprightness, and ethical conduct on the part of 
those "who have already been admitted to its ranks. Nearly 
-all of the Associations have standing committees on grievances 
and legal ethics, whose duties are to call attention to such 
practices as affect the honor and integrity of the bar and to 
Turing to justice recalcitrant members. During the past year 
Maryland, West Virginia and Wisconsin were added to the 
list of ^sociations promulgating Codes of Ethics for the guid- 
ance and government of the members of the bar of those States. 
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Kentucky has also framed a Code, the consideration of which 
is made the special order for the next session. Michigan de- 
termines to take active steps towards the disbarment of un- 
worthy attorneys. Colorado sustains its reputation as a prose- 
cutor, reporting two attorneys disbarred at its instance since 
the last meeting, and ten cases still pending. In several other 
Associations we have reports, addresses, and papers condemning ' 
in unmeasured terms every slightest departure from the paths 
of professional rectitude and holding up the highest and purest 
type of life and conduct. 

Time would fail to discuss or even enumerate the varied mat- 
ters of local interest and importance upon which action was. 
taken by the several Associations. No State problem has been 
so great as to deter nor any defect so minute as to et-icape the 
attention of these patriotic members of a noble profession,, 
whose sole aim has been, to advance the science of jurisprudence, 
promote the administration of justice, and uphold the honor 
pf the bar, of their respective States. 

Not only are the Bar Associations thus endeavoring to shape 
the legislation and perfect the judicial systems of the States^ 
in which they are located, but there is also being created through, 
them in the addresses, monographs, papers, and reports a litera- 
ture of considerable proportions and of great value, very cred- 
itable to the associated effort of the bar producing it. This, 
literature embraces a great variety of subjects touching almost 
every phase of professional thought. In the reports for last 
year we find great governmental and economic questions dis- 
cussed as "What shall we do with our Dependencies ?" by Moor- 
field Storey of Boston ; "The Writ of Injunction as a Govern- 
mental Agency," by John N. Jewett of Chicago, a splendid de- 
fence of the use of this extraordinary power of the courts of 
equity in strikes and labor disturbances. We have studies iiii 
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comparative jurisprudence in such papers as "Sources and De- 
Telopinent of the Law of the Province of Quebec," by W. J. 
White, K. C, of Montreal; "Special Features of Louisiana 
Law," by Chief Justice Nichols of that State ; "Japanese Law," 
by the Secretary of the Japanese Legation at Washington; 
^^Jus Gentium and the Law Merchant," by Judge Wm. Wirt 
Howe of New Orleans. Among the many biographical sketches 
may be mentioned two of Chief Justice Taney, and one of 
William Wirt of Virginia, read to the Bar of f ai^off North 
Dakota. "The Impeachment and Trial of Andrew Johnson," 
^'The Career of Aaron Burr, an episode of American History," 
and "Some Bits of Unpublished History," being incidents in 
the life of Andrew Jackson, will appeal to the history-loving 
lawyer. 

The enormous increase in commerce, the consolidation of 
the means of carriage into a few giant corporations with prac- 
tically unlimited power, have naturally brought to the fore the 
question of the control of these corporations. So we find the 
lawyers listening to papers on "Interstate Commerce and the 
Constitution," "Kailway and Transportation Commissions," 
^'Can Congress Constitutionally Empower the Interstate Com- 
merce Cominission to Fix Railway Bates?" 

As a study of cases Solicitor General Richards' analysis of the 
recent Insular Decisions of the United States Supreme Court 
is interesting and helpful. 

Of course there are the usual number of papers on strictly 
professional topics, as "Dower in Qualified Fees," "The Rights 
of a Municipality to Abate a Nuisance in the Streets without 
the Preliminary Action of the Courts," "Conflicting Decisions of 
State and Federal Courts," the last reminding us of the excel- 
lent paper on the same siubjeot to which we listened, last year, 
by Mr. R. C. Alston, of Atlanta. 
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Tho study and practice of the law leads into the realm of the 
practical rather than the artistic We are not surprised, there- 
fore, that the poetic muse of only one lawyer should break forth 
in song. And the subject of Mr. Pruyn's poem, "A Day in 
Court," ia hkrdly one to inspire any very lofty flights of poetic 
fancy. 

Among the annual addresses, which in most of the Associa- 
tions are usually made by some distinguished lawyer from 
another State, two are of especial interest to us, having been 
made by members of this Association. Our President, Captain 
Burton Smith, being far away from homef, took as his text 
Luke xriv:5: "Why seek ye the living among the dead," and 
evolved therefrom a sermon which greatly edified his Hoosier 
congregation. He exhorted his brethren to forsake the evil 
of old forms and old precedents and to let justice run, have free 
course and be glorified regardless of what the courts may 
have held or the fathers may have written. The discourse made- 
a most favorable impression. 

In our sister State (across the Chattahoochee, one of our 
former Presidents, now Mr. Justice Ijamar, explained in hi* 
usual fascinating and forceful style, "The Work and Position 
of American Courts/' The contrast between the courts of this^ 
country and those of all other nations, ours being supreme and 
tiie final arbiter of all questions, while all others are subordi- 
nate to the legislative or executive will, isi graphically pointed 
out And not only have American courts jurisdiction, the scope 
and supremacy of which places them on an entirely different 
footing from those of the rest of the world, but, says Mr. Lamar, 
the constant tendency in this country is to confer upon the- 
judiciary larger and more important powers, while the legisla- 
tures are being more and more restricted in their authority, 
and their acts even within this limited sphere, are being more 
and more mistrusted even by themselves. American Courts not 
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only pass upon the rights of individuab, but sit in judgment 
upon the acts of the other co-ordinate branches of the govern- 
ment; their decisions not only determine the status of the 
citizen, but the rights and libertiea of races, tribes and States, 
great political questions, problems of governmental policy, 
financial questions whose magnitude staggers the imaginati6n, 
must finally be submitted to their judgment, and though con- 
trolling neither purse nor sword, their decrees are acquiesced 
in by the American people whose confidence in them as the years 
go by becomes more enduring and more unshaken. From the 
ranks of the bar those who are to sit upon the bench are chosen. 
IN^o wonder, then, that those who may be called upon to occupy 
these exalted stations, and whose life work is to assist the 
courts in arriving at the truth, and in administering justice, 
should be regarded as quasi-public servants. To quote from 
Mr. Lamar, "As lawyers, we hold no office under the State, 
get no compensation or salary from its treasury, and yet we 
are treated as public officers, required to submit evidence of 
character, qualification and learning, required to take an oath, 
and boimd by rules imposed upon no other profession.'^ 

That the lawyers of the Union appreciate the unique position 
which they occupy and are earnestly endeavoring to faithfully 
discharge their voluntary obligations to the public, is clearly 
shown from the reports of the Bar Associations. In none of 
them do we find any suggestion looking to the aggrandizement 
of the lawyer, no resolution or report on the subject of fees, no 
request for any privilege or immunity, no complaint of his con- 
dition, not a word as to his selfish interests. The effort is to 
raise the standard of education, of proficiency, of morality and 
ethics, to make the bar better able to discharge the duties re- 
quired of it, to increase the efficacy of the courts, and to 
keep them ever above suspicion, to correct such defects in the 
laws as experience has pointed out, to perfect the jurispru- 
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dence of the State and of the nation. It is not surprising that 
such disinterested effort should be appreciated and the service 
of these organized bodies of trained men accepted. Ahnost 
every Association may point to some definite work of substantial 
benefit to the State accomplished through its efforts. In some 
of the States the fact that the Association is back of a measure 
is suflBJeient to secure its passage. Last year the Governor of 
Ohio asked for a committee of the Association to assist him in 
preparing his recommendations to the Legislature. 

The American lawyer is a patriot. He believes in his 
country. He loves his country. He does not always agree with 
the policry of her rulers. He often sees breakers ahead and 
lifts his voice in warning. He does not believe that all the good 
has been buried with the bones of the ancients, but ha is wisely 
conservative and not apt to be swept away by new and untried 
theories. He readily sees imperfections in the laws and their 
operation and fearlessly points out the remedies. But he has an 
abiding faith in his country and her institutions. In time^ 
of public peril his voice, and if need be his sword, are at her 
command. In the "piping times of peace" his energy, his 
thought, his life are given to her service. In the 3ar Associa- 
tion we see him at his best, removed from the tedious and sordid 
details of his professional life which hamper and dwarf him. 
And we learn to admire him for what he is, for what he thinks, 
for what he does, and for what he endeavors. 
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HEPOET OF THE COMMITTEE ON JURISPEUDENCE 
AND LAW RE!FOEM. 



To the Georgia Bar Association: 

The serious illness of Hon. John W. .Akin, the learned and 
iighly esteemed Chairman of this committee, and the engage- 
ments of Hon. W. W. Osborne, hasi rendered it necessary that 
this report should be made by its other members. 

The question was naturally suggested to the committee: 
■^'What has been the fate of reports made by its pred^ecessors 
And, if those reports contained valuable matter for the consider- 
ation of this Association, whether it would not be wise to call 
attention again to some of the features presented by them V^ 

We have concluded that it would not be amiss to briefly 
allude to a portion of such matter, and will devote this report 
mainly thereto. 

The committee for the year 1887, Hon. W. H. Fleming be- 
ing Chairman, advised that laws on the subject of supple- 
mentary proceedings against debtors be enacted. 

The committee for the year 1889, Hon. Julius L. Brown 
being Chairman, recommended that municipal charters be 
made uniform for cities of the same classes, and be granted 
under general laws. 

The committee for the year 1894, Hon. Geo. Hjillyer being 
Chairman, suggested rotation of judges of the superior courts 
of this State in holding such courts. 

(157) 
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The oQminittee for the year 1897, Hon. J. M. McNeill bein*» 
Chairman, reported that there should be : 

1. Payment of lawyers defending pauper criminals. 

2. Eepeal of all exemptions from jury duty. 

3. Abolition of appearance terms, certainly to the extent 
of allowing judgmeuts at the first term where no defence had 
been filed. « 

4. No reversal by the Supreme Court upon a technicality, 
where it appears that substantial justice has been done. 

5. Abolition of the rule requiring unanimous concurrence 
of a jury in the rendition of a verdict 

The committee for the year 1898, Hon. Pope Barrow being 
Chairman, suggested that amending the Code be made more 
difficult by requiring the assent of two successive legislatures,. 
or a three-fourths vote of both houses. 

The committee for the year 1899, Hon. John F. DeLacy 
being Chairman, advised that indictmenta be made amendable^ 
and that the State have the .same . number of challenges with 
the accused. 

The Committee for the year 1903, Hon. J. H. Merrill being 
Chairman, made the following suggestions: 

1. That the law be changed so that as to all wills, if an. 
attesting witness be legatee, the witness shiall be competent bat 
the legacy void. 

2. That the law regulating private corporations be amended 
by: 

(a) Adding to section 2032 of the Code a provision for 
revoking the charter, unless a license be applied for and 
granted within a reasonable time (say sixty days), after 
grant of the charter. 

(b) Adoption of standard form of fire insurance contracts. 

(c) Requiring corporations to file annually with the clerk of 
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tiie superior court, or Secretary of State, a statement of assets 
and liabilities. 

(d) Clear indication from name of corporation that it is* 
a corporation. 

(e) Fixing the same time as is now provided for giving 
notice of application for charter, but providing, also, for caveat 
to the application. 

3. Amend Code sections 4165 by striking the words "after the- 
expiration of four days, Sundays excepted" (as to issue of exe- 
cutions by justices of the peace). 

The above list of recommendations and suggestions is not ex- 
haustive, as all the reports of previous committees were not 
accessible, but certainly it contains much that is of value, anJ 
much which should receive the attention of the Afesociation. 

So far as we have been able to discover, none of these reports 
has been acted upon. 

We would especially invite legislation upon the subject of put- 
ting legatees under a nuncupative will upon the same footing 
with those under a written will ; that is to say, that where a wit- 
ness to any will is also «a legatee, the witness shall be competent 
but the legacgr void. 

In the case of Smith vs. Crotty, 112 Ga. 905, it was held r 
*'That the testimony of one named in a nuncupative will as 
legatee is essential to lawfully proving the making thereof 
does not render his legacy void;" in other words, that section 
3275 of the Code, which provides: "If a subscribing witness 
is also a legatee or a devisee under the will, the witness is 
competent but the legacy or devise is void," does not apply to 
nuncupative wills. 

The law upon this subject, in the judgment of the Committee 
on Jurisprudence and Law Reform of 1903 (to whom was re- 
ferred a paper by Hon. P. W. Moldrim on the question),, 
should be changed, and in this we concur. In fact we believe- 
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that there is stronger reason why a legatee under a nuncupative 
will should not be allowed to prove the will and also take the 
legacy, than is the case with a written will. The temptation 
to fraud is certainly as great in the case of the first named will, 
and the opportunity for fraud is much greater. 

The valuable paper of Mr. Shepherd Bryan read before the 
Association in 1901, referred to the Committee on Jurispru- 
dence and Law Reform, and reported upon by it last year, 
treated of a number of evils accompanying the rapid increase 
of private corporations in our State, and is well worth careful 
reading. 

One of the recommendations which it evoked from the com- 
mittee, and which we desire to repeat, is that the law should 
require, when a charter is applied for, that the corporate name 
should clearly indicate a corporation. One, and possibly more, 
of the judges of omt superior courts has for years insisted 
upon this, and the frequency and ingenuity of attempts to 
evade his requirements, indicate how much is valued having a 
-charter as a corporation but a name which seems to carry with 
it individual responsibility. This is more than ever true now 
rthat nearly all of our large and many small mercantile part- 
nerships are being converted into corporations. Such names 
for corporations as "John Smith & Btos./' "Peter Jones 
• Company," "Samuel Simpson, Incorporated," (abbrevi«ated title 
"Inc.") are proposed. The latter is now coming into fashion 
/and the ease with which the Inc. 3an be dropped when a fraud 
is designed can be readily conceii ed. If such a name is to be 
permitted, would it not be well to have the ^law go further and 
require, under a penalty, that tho full corporate name should 
. always be used by the corporation ? 

Our law provides for no caveat to a petition for charter, as was 
lield in The Gas Light Company of Augusta, et al. vs West 



Digitized by VjOOQIC 



JURISPRUDENCE AND LAW REFORM. 161s 

ei al,, 78 Ga, ?18, though in Ee Deveaux et al., 54 Ga. 673,, 
Mr. W. W. Garrard, as Amicus Curiae, successfully resisted 
an application. 

Should a caveat not be allowed, either by some person or- 
corporation whose interests are affected, or by the solicitor- 
general on behalf of the State? We think so. The judge 
should not be put in the embarrassing position of seeming to- 
pry into the purposes of petitioners, or of questioning' the pro- 
priety of the proposed incorporation, or the proportion between 
its proposed capital stock and the business to be engaged in,- 
or of whether the powers asked can properly be granted to those- 
who ask them; and sometimes important information could be- 
given him by some one authorized to resist the grant. 

When Henry Brown and Jonathan Turner present a petition 
stating that the capital stock is to be one hundred dollars, but the 
privilege is asked of increasing it to $500,000,000.00; that 
the subscribers! may pay in money, services or such other prop- 
erty as the board of directors may deem proper; that the busi- 
ness to be conducted is the buying and selling of certain named- 
things, and it is desired therefore (?) that the corporation may 
have the power to become administrator or trustee, and have the 
right to acquire, use, sell, or dispose of "any property, real or 
personal, or mixed, farm and city lands, franchises, options,, 
patents, patent rights, and other things which may he deemed hy 
said company desirable/^ no impossible instance is afforded of 
what it is supposed the judge may grant, nor is it certain, under 
the looseness of our system, that a judge, not as careful as- 
judges ought to be, would not make the grant, "being satisfied 
that the powers and privileges asked for come within the pur- 
view and intent'' of the law. 

Again, when certain well known brokers and commission 
merchants ask that they be incorporated as "The Produce Pro-^ 
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tective Association"; state that their object is not pecuniary 
^ain, but the maintenance of an association for co-operation 
and protective and beneficial purposes among the members, to 
adjust differences between them, spread reliable commercial 
intelligence among them, and encourage, protect and promote 
the fruit and produce trade at a certain point ; declare that the 
capital stock is to be twelve hundred dollars; and ask the right 
to impose and collect fines, etc?., from its members; the judge 
•can hardly say that the purpose is not innocent, and the powers 
isuch as may not be granted, though he might strongly suspect 
that he was being invited to assist at the birth of wh-at is mis- 
leaned a trust. 

Of course there can be little protection when the offense in 
the proposed name is merely to taste, as when an association of 
negroes, whose laudable object is to provide a burial fund, and 
^^to do just such business as will uplift fallen humanity'' desire 
to be called "The Weary Travelers Society." 

A not uncommon obstacle met in an effort to collect a debt 
from a private corporation is to find that the capital stock 
has been paid for in the services of promoters, and that no 
visible, tangible assets can be discovered of a concern which 
has proclaimed itself as having many thousands of dollars paid 
in capital. We believe that the Code should be so amended as 
to positively require that at least ten per cent, of the stock 
subscribed shall be paid in cash, or personal or real property, 
located within the State, «and valued by the clerk of the superior 
<^ur<t of the county in which the principal place of business 
is to be situated. Better to put this duty upon the clerk than 
to make a "weary traveler" of the sheriff in the attempt to 
collect oflSce rent or stationery bills. 

The average Georgia lawyer grows somewhat restless when 
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i: is proposed to change our law as to pleading, but we venturfe 
to say that it is not entirely perfect. 

When a declaration is filed the defendant is required to 
answer it paragraph by paragraph, and a demurrer to the 
declaration or objection to the answer is to be disposed of 
•during the first term; but when the declaration is amended, 
how and when is it to be answered, and when is the sufficiency 
of the amendment or answer thereto to be determined? Sup- 
pose the amendment to the declaration, which often contains 
the real statement of plaintiff's complaint, is not answered at 
all, are the allegations of the amendment to be taken as ad- 
mitted? We believe it should be so held under the law as it 
»is, but it has not been so ruled and it would be well to set all 
-doubt upon the subject at rest by so providing. 

Respectfully submitted. 

Henry 0. Peeples, 
A P. Persons^ 

H. M. HOLDEN^ 

Of the Committee. 
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APPENDIX I. 



REPORT OF THE COMMITTEE ON LEGAL EDUCA- 
TION AND ADMISSION TO THE BAR. 



Mr. President: 

It needs hardly be contended before a body of Geor- 
gia lawyers that a thorough education is essential to the 
highest attainments in the legal profession; nor that the 
greatest efficiency and usefulness as a successful lawyer 
comes mainly to those possessing in the highest degree a 
thorough preparation for this great vocation. And while the 
question in hand is confined mainly to "legal education," it 
presupposes a reasonable amount of academic English scholar- 
ship. The highest success can rarely be reached in this or any 
other profession without the foundation being well laid. How 
many bright legal minds have been outstripped in the race for 
success by a lack of early training and preparation, is within 
the observation of every well-informed lawyer. Otherwise 
great lawyers have failed of that success they would have 
achieved, but for this deficiency. No lawyer can ever attain 
eminence in the profession whose education in the English 
language is so deficient as to cause him in a prosecuting speech 
to a jury to thus address them: "Gentlemen of the jury, a 
grave crime have been commit; a innocent man have been 
slain." And yet such language has been heard in at least one 
court-house in this State. Of course this is a rare exception 
and an extreme case, but under our law controlling admissions- 
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to the bar, it should be impossible for even one applioaiit with 
such a deficient English education to receive a license to prac- 
tice law in the courts of the country. Qur students of law 
should be more proficient in a knowledge of the English 
language, and they will then be better prepared to study and 
master the intricate questions of the law, and become shining 
examples of its great principles and teachings. liet them study 
the English language more. Eightly and appropriately it is 
called the "Bang's English.'' It is indeed a regal language. 
It was the language in which Mansfield and Marshall and 
Madison wrote. When it streams from the pen of a Lumpkin 
it seems distilled from the life of the muses. Or from the lyre 
of a Nisbet it becomes pregnant with the majestic harmony 
of the deep-toned organ, or the exquisite melody of the Dorian 
lute. In the hands of a Bleckley it becomes a fit vehicle for 
the flow of the richest humor — ^flashes of the most brilliant wit 
— the sublimest expositions of the law. The judges of our 
highest courts are not free from criticism on account of the 
use of faulty English. In a recent law journal Justices 

of the Supreme Court of the United States are 

gently criticized for the frequent use of the "split infinitive'' in 
their otherwise well-considered opinions. A few specimens of 
infinitives "split" by distinguished judges may not be out of 
place: "When Congress sees fit to further promote." 180 U. S. 
496. (Justice Shiras). "A conspiracy to wrongfully deprive," 
171 U. S. 620. (Justice Peckham). "The obligations of the 
ship to properly deliver the cargo," and "such changes * * * 
as to seriously impair," etc., 170 U. S. 278. (Justice Btown). 
"An Act of Congress alleged to unconstitutionally affect" 127 
tr. S. 296. (Justice Gray), and "N"ot necessary to here men- 
tion." 36 Fed. Eep. 133. (Judge Hammond). 
It is true that every scholar may not become a lawyer, but it 
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is equally true that he will never become great as a lawyer 
unless he is familiar with the "mother tongue" ; and above all, 
he can never be a great lawyer unless he studies and knows the 
fundamental principles of the law. It has often been said 
that "The law is a jealous mistress and never allows lukewarm 
lovers to approach her throne.'' I can not assent to the propo- 
sition as enunciated by a learned judge of the superior court 
when a poorly prepared applicant presented himself for admis- 
sion to the bar, that he would license him on the idea that if he 
knew no law, he could do no harm. The very idea is 
monstrous. He can do incalculable injury. To subject an un- 
suspecting and confiding client, whose life, liberty or property 
is at stake, to the mercy and ignorance of one who, like ne- 
cessity, "knows no law," is shocking to the moral and intel- 
lectual sense. No less an authority than Blackstone (and I 
can not do better than quote at some length from this great 
writer) has said : "What the consequences may be, to have the 
interpretation and enforcement of the laws (which includes 
the entire disposal of our properties, liberties and lives) fall 
wholly into the hands of obscure or illiterate men, is a matter 
of very public concern." And advocating a more liberal 
academic education, the same great author declares "that a 
science which distinguishes the criterions of right and wrong; 
which teaches to establish the one, and prevent, punish, or 
redress the other; which employs in its theory the noblest 
faculty of the soul, and exerts in its practice the cardinal vir- 
tues of the heart; a science which is universal in its use and 
extent, accommodated to each individual, yet comprehending 
the whole community ; that a science like this should ever have 
been deemed unnecessary to be studied in an university, is a 
matter of astonishment and concern. Surely, if it were not 
before an object of academical knowledge, it was high time to 
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make it os». ********!- think it past dispute that 
those gentlemen who rescnrt to the inns of court with a view to 
pursue the profession, will find it expedient, whenever it is 
practicable, to lay the foundations of this, as i?^ as every other 
science, in one of our learned universities. We may appeal 
to the experience of every sensible lawyer, whether anything 
oan be .more hazardous or discouraging than the usual 
entrance on the study of the law. A raw and inexperienced 
youth, in the most dangerous season of life, is transplanted on 
a sudden into the midst of allurements to pleasure, without 
any restraint or check but what his own prudence can sug- 
gest. * * * * In this situation he is expected to sequester 
himself from the world, and by a tedious, lonely process, to 
extract the theory of the law from a mass. of undigested learn- 
ing ; or else, by an assiduous attendance on the courts, to pick 
up theory and practice together, suffiScient to qualify him for 
the ordinary run of business. How little, therefore, is it to 
be wondered at, that we hear of so frequent miscarriages. Ex- 
perience may teach us to foretell that a lawyer, thus educated 
to the bar (that is) in subservience to attorneys and solicitors, 
will find he has begun at the wrong end. If practice is the 
whole he is taught, practice must also be the whole he will 
ever know; if he be uninstruoted in the elements and first prin- 
ciples upon which the rule of practice is founded, the least 
variation from established precedents will totally distract and 
bewilder him." We fear that the retort of the physician to the 
lawyer may sometimes have a foundation. The lawyer was 
twitting the doctor upon the mistakes of his profession, but 
added, "Your mistakes are usually six feet under ground." 
Whereupon the doctor retorted, "And yours are six feet above 
ground." Whether this jest carries any truth with it or not, 
the possibility of mistakes by the profession should be reduced 
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to the minimum, for the science of the law, if worth anythin^^ 
is only as an accurate science in the hands of accurate and re- 
liable lawyers. 

To the end of raising the standard of the profession, the- 
Association one year ago adopted the report of the Committee 
on Legal Education and Admission to the Bar, which recom- 
mended among other things the introduction into the General 
Assembly of this State a bill, a copy of which follows, to-wit^ 

"Section I. — Be it enacted. That from and after the pas- 
sage of this Act, section 4406 of the Code be, and is, hereby 
repealed. 

"Sec. II. — ^Be it further enacted. That section 3 of the 
Act approved December 18, 1897, relating to and providing for 
admissions to the Bar be, and the same is, hereby repealed, and 
that in lieu thereof the following be, and is, hereby enacted: 
That save as hereinafter provided, no person shall hereafter be 
admitted to plead and practice law in the courts of this State, 
except under the examination now provided by law; provided,, 
however, that the judges of the several superior courts of this 
State shall be, and they are, hereby authorized, in their discre- 
tion, to admit to the Bar without further examination as to- 
educational qualifications persona holding diplomas from the 
several law schools of this State which require graduates there- 
from to take a course of study covering a period of not less 
than two academic years, under a curriculum to be approved hy 
the State Board of Legal Examiners; provided further, that the 
court shall in no case dispense with the inquiry into the moral 
character of the person applying for admission to the Bar ; pro- 
vided further, that no attorney licensed by the laws of another 
State shall be licensed as a regular practitioner in the courts 
of this State until he shall have taken the regular examination 
prescribed by law for applicants seeking admission to the Bar 
in this State; but nothing herein contained shall be construed 
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as prohibiting the judges of the several courts of this State 
from permitting attorneys from other States to appear in 
<5auses pending in the courts of this State in which they may 
be employed, and in which they may desire specially to appear/ 

"Sec. III. — Be it further enacted, That all lawB and parts 
of laws in conflict with this Act be, and the same are, hereby 
Tepealed." 

This bill had been introduced into and passed the Senate 
before the present one came into being, but was, owing to the 
pressure of other public business, lost in the House. Judge 
Atkinson, who was chairman of the Committee on Legal Eidu- 
<jation and Admission to the Bar one year ago, informs the com- 
mittee that he understood the action of the last session of this 
Association relieved him of further duty in respect of the 
above proposed legislation. Hence the bill was not introduced 
into the present Genei^ial Assembly at its last session. The 
present Chairman of this Committee, however, furnished Hon. 
W. S. Howell, a member of the House from Meriwether 
county, as well as a member of this Association, with two bills, 
with the request that he introduce and urge to successful pas- 
sage the said bills. What the fate of them will be remains to 
be seen. It is earnestly hoped that the Legislature in its 
wisdom, at its present session, will enact them into law. Surely 
the law schools will not object, for a diploma, whether from 
a one or two-year course, should and doubtless would mean that 
the applicant is fully qualified to stand the examinations pre- 
pared by the Board of Legal Examiners, but if it be insisted that 
they can not or may not do this, the reply is, that they ought 
not to be admitted, with or without diploma, unless they can 
pass successfully the Examining Board. The time has passed 
in Georgia when an unprepared candidate can be admitted to 
plead and practice law in the courts of this State. 
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Reference has been made to the fact that two bills were pre- 
pared and introduced instead of one as formerly. A word of ex- 
.planation may be necessary. The Chairman thought that the bill 
as originally introduced might possibly be open to the criticism 
that it was unoonjstitutional, inasmuch as it sought to repeal a 
section of the Code by mere reference to the number of the sec- 
tion, and to repeal section 3 of the Act of 1897, and to substitute 
a new la^ for the whole, all in one bill. Only the first objec- 
tion will be noticed here, which is deemed sufficient to control 
the matter. The Constitution of the State as contained in sec- 
tion 5779 of the Code of 1895 declares that : "No law, or section 
of the Qode, shall be amended or repealed by mere reference to» 
its title, or to the number of the section of the Code, but the 
amending or repealing Act shall distinctly describe the law to 
be amended or repealed, as well as the alteration to be made." 
Hence out of an abundance of caution it was thought best to- 
introduce two bills; one describing and repealing section 5779 
of the Code, and the other describing and repealing section 3- 
of the Act of December 18, 1897, and the bill heretofore read 
in your hearing substituted in lieu thereof. 

SUGGESTIONS. 

Some time in May the Chairman addressed a letter to each 
member of the committee asking for suggestions. He called, 
attention to the action of the Association for several years past,, 
and expressed his approval, in the main, as to its decision of one 
year ago. Responses came from each member of the conmiittee, 
and are deemed of sufficient importance to be reproduced here 
in their own words: 

Hon. T. J. Chappell approves "every detail heretofore for- 
mulated by the committee, of which I was a member, and pro- 
posed by the Association to the Georgia Legislature." 

Judge Barrow says: "Eule No. 6 (State Board of Legal 
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Examiners), it seema to me, could be made to conform nearer 
in fact to the theoretical method so far as secrecy is concerned. 
It requires the affidavit, which is made by the applicant, to be 
sent to the Board of Examiners. Of course, this gives away 
to the Board the very thing, of all others, that they are supposed 
to be kept in ignorance of, namely, who it is whose application 
they are passing upon. It is strange that while throughout 
the whole scheme extraordinary precautions appear to be taken 
to keep the Board of Examiners in ignorance of the name of 
the person whose application they are passing upon, yet right 
at the last minute the information, which is supposed to be with- 
held, is spread right before the eyes of the Board, and stranger 
still to say, the last paragraph in rule 5 denies to the Board of 
Examiners the right to consider any examination paper unless 
the affidavit of the applicant accompanies it. I asked Mr. 
Dessau about this and called his attention to the fact that it 
appeared to me to be a glaring inconsistency. His answer was 
that they took particular pains never to look at the affidavit until 
they had decided the case. I don't think that is a good answer 
to the objection. If it is desirable that they should be kept in 
ignorance of the identity of the applicant, upon whom they are 
called upon to pass, then the means of ascertaining that iden- 
tity ought not to be at their hand. Following out the idea, 
everywhere prominent, that they must be kept in ignorance of 
the identity of the applicant, it is easy to arrange it so that it 
would be impossible for them to know. All that would be 
necessaiy would be to require the judge to certify that each ap- 
plicant had made the oath before him, and not require the judge 
to forward the affidavit of the applicant to the Chairman of the 
Board of Examiners. It would be simply impossible then for 
either the judge, before whom the answers were written, or any 
member of the Board, to know who the person was who signed 
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with any particular number. I am one of those who believe that 
absolute privacy in this respect is very desirable. I think we 
have an excellent Board o£ Examiners. The only thing to do is 
to make the machinery as perfect as we can, and let it conform 
as nearly as possible to the ideal. In conclusion, I only say 
what I know you feel and would say whenever the occasion 
presented itself, that no step ought to be taken which will make 
it easier for a man to obtain a license to practice law." 

Judge Sweat suggests that : "Graduates from the law schools 
in our State should only be admitted upon taking the two 
years' course as prescribed by the faculty with the indorsement 
of the State Board of Examiners, and receiving a diploma, or 
upon standing a satisfactory examination before the Board at 
any time, the same as other applicants; and that in the case 
of attorneys from other States who have become residents of 
this State, that they shall only be admitted to plead and practice 
law in this State upon complying with our State law requiring 
satisfactory evidence of good character and standing a satis- 
factory examination before our State Board of Elxaminers. My 
reason for the latter suggestion grows out of the fact that I 
have known of instances in recent years where parties with 
little or no character, who, upon very imperfect preparation^ 
have been admitted to the Bar in other States and thereupon 
have removed to Greorgia and engaged in the practice here, when 
really they were improper parties and not sufficiently prepared 
to engage in the practice." 

Judge Van Epps writes, that, "I subscribe without hesitation 
to the policy of our Association and of the profession elsewhere ; 
to set up more rigid standards and a more thorough training 
for becoming a lawyer. I note that longer courses of study, 
a wider curriculum, and very much more rigid exactions are 
being now required by the doctors and the dentists, and by the 
law schools which are fullest in touch wiith the spirit of the age. 
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I wish we could control legislation on this subject, so as to ex- 
<jlude from the Bar ignorant and untrained men." 

One other suggestion has come from a distinguished judge 
not a member of the committee, but it is deemed of sufficient 
importance to mention here. He thinks that the rule as to time 
should be amended allowing applicants more than one day in 
which to stand examinations. He is authority for the state- 
inent that a judge is sometimes kept up as late as 12 o'clock 
at night waiting on the applicant to finish his examination, and 
then he does not always complete it. If it be urged that allowing 
two days instead of one would give the applicant the ad- 
vantage of seeing the questions and preparing the answers, th^ 
reply is, that the questions might be divided into two parts, 
•allowing one half for each day, but giving the applicant the 
privilege of concluding in one day if he can do so. 
Respectfully submitted, 

H. W. HiLL^ Chairman ; 
Pope Barrow^ 
Howard Van Epps, 

J. L. SWEAT^ 

T. J. Chapp£ll. 
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REPORT OP THE COMMITTEE ON MEMORIALS. 



Mr. President and Oentlemen of the Georgia Bar Association: 

According to the duty enjoined upon them, the undersigned 
Committee on Memorials beg leave to submit the papers hereto- 
appended as the result of their labors. 

Our By-Laws place a limitation of one printed page— about 
four hundred (400) words — to the memorial sketches of our de- 
ceased brethren. By reason of the fact that each of the members 
who died within the last Association year, was a man of signal 
mark and merit, we trust that our slight excess, beyond the By- 
Law limitation, will be pardoned. When we come to write or 
speak of such lives as these, 'tis most difficult to hold rigidly 
within such lines of restriction, and yet do even scant justice to 
the sacred memory of the dead. 

Since last we met, the grim reaper has claimed for his 
own three of our. worthy and honored members. Of these three 
the accompanying papers speak. 

Respectfully submitted, 

W. D. Nottingham, 
Committee on Memorials. 

(A) 

FRANCIS DOWNING PEABODY. 

Francis Downing Peabody was bom in the State of Alabama, 
near Columbus, Georgia, November 20th, 1854. He was the 
youngest of nine children, and his boyhood days were spent upon 
his father's farm. He was the son of Charles A. and Frances^ 
Harriet (Williams) Peabody, who came to Georgia from Con- 
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necticut and settled in Columbus in 1833. His primary educa- 
tion was in the **old field school/' At the age of eighteen he 
entered the State Agricultural and Mechanical College at Au- 
burn, Ala., and graduated with first honor from that institution 
in 1876. From college he went to Hopkinsville, Ky., where for 
three years he taught mathematics and military tactics in a private 
school. During these three years he read law at night and in such 
leisure hours in the day as could be taken from his work. In 
June, 1879, he went to the city of St. Louis, where he continued 
his law studies in Washington University, but before the end of 
the term for which he had entered he stood a successful examina- 
tion in open court, and was admitted to the practice of law, and 
became a member of the St. Louis bar. In 1881 he returned to 
Georgia, and was married to Miss Myrtice Nelms, of Griffin, and 
settled in Columbus. In 1882 he formed a partnership with 
Samuel B. Hatcher, and the firm under the name of Hatcher & 
Peabody continued a successful practice until January, 1889. 
After the dissolution of this, firm, Mr. Peabody continued the 
practice of law alone till the date of his death, which occurred 
at his home in Columbus, Ga., July 19th, 1902. His wife sur- 
vives him. He was an accomplished and prominent lawyer in his 
conununity, but in addition to this he was most highly esteemed 
as a citizen and took a very prominent part in public affairs. He- 
was Alternate Presidential Elector in 1892; was elected City 
Attorney for Columbus in 1895, and held that office for five years. 
Was elected a trustee of the public schools of Columbus in 1894, 
and continued in that office till his death; was a prominent mem- 
ber of the Board of Trustees of the Young Men's Christian Asso- 
ciation, and did more than any one else to bring about condi- 
tions that have led to the construction of the magnificent building^ 
which is now being built for that association in Columbus. He^ 
was a member of the American Bar Association, and an active and 
leading member of this body, of which he became a member 
during the Association year of 1884-5. He rarely failed to at- 
tend the annual meetings, and was a frequent contributor to the^ 
regular order, his papers showing careful preparation and re- 
search. His first, and one of his most interesting contributions,. 
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was at the session of 1890, when he read a very able paper upon 
**The Unanimity Rule in making Verdicts/' 

Mr. Peabody was one of the most prominent lawyers at the 
Columbus Bar. He was very diligent and careful in the prepa- 
ration of his cases, and never allowed himself to enter the trial 
of a case until he was thoroughly conversant with every detail, 
both in law and fact, as far as this could be accomplished by 
faithful and unceasing labor. His specialty, if we can say that 
he had a specialty, was municipal law. During the five years of 
his incumbency of the office of City Attorney of Columbus, he 
had many difficult cases to handle, and some intricate questions 
relating to the charter amendments of the city, and the enlarge- 
ment of municipal powers that would meet the requirements of 
the authorities in launching out upon a broad field of improve- 
ments. His conduct of all these matters was masterful, and 
exhibited in him a high order of legal ability. Unfortunately 
his physical force was not commensurate with his industry and 
mental attainments, and in the prime of his useful work failing 
health compelled him to a limitation of his strength, and finally 
death claimed him. In his untimely demise the Bar of Columbus 
loses an accomplished lawyer, the State a most excellent citizen, 
. and this Association one of its best members. 

(B) 
HENRY BETHUNE TOMPKINS. 

On the afternoon of February 25th, 1903, in the city of 
Atlanta, where he had resided and practiced law for more than 
twenty years. Judge Henry Bethune Tompkins peacefully passed 
away. 

With that indomitable fortitude and courage, so characteristic 
of his life, for several months he suffered and languished upon 
the bed of affliction. 

One incident, strikingly illustrative of the philosophic hero 
that he was, is told in the fact that, when, some considerable 
length of time before his death, he was informed by his attending 
physician that he could not recover, for quite a while he enter- 



Digitized by VjOOQIC 



REPORT OF THE COMMITTEE ON MEMORIALS. 177 

tained the doctor, discussing matters of literature, in which field 
of knowledge Judge Tompkins was profoundly versed. 

Our lamented friend and brother was bom in Barbour County, 
Alabama, in 1845, and, consequently, was in the fifty-eighth year 
of his age at the time of his death. Of an influential family, he 
was reared amid culture and refinemetft. 

Though but sixteen years of age in the beginning of our great 
Civil War, he organized a company, and tendered their services 
to the Confederate States Government. By reason of his tender 
years, his father, in parental solicitude, interposed; and the sol- 
dier boy was denied this early gratification of his martial ardor, 
and patriotic ambition ; being forced to see his company march to^ 
the front, unaccompanied by their young captain. 

In two years, however, he did join the same organization, and^ 
right gallantly bore a signal part throughout that titanic stru^le; . 

Where now is Atlanta's Westview Cemetery, on August 18th, 
1864, in the Battle of Atlanta, while leading his regiment, he was 
shot through the body. So soon as he recovered from this des- 
perate wound, he promptly rejoined his comrades in arms, and' 
' only sheathed his sword when the old flag was finally furled. 

After the close of the war he read law, was admitted to the bar,, 
and removed to Memphis, remaining there several years. Then- 
he entered the practice of his profession in Savannah with 
the late B. A. Denmark, the firm name being Tompkins &- 
Denmark. 

He enjoyed a large and lucrative practice. He served one fulF 
term as Judge of the Superior Courts of the Eastern Circuit; 
declined reappointment, but subsequently again accepted the same 
office, from which he soon resigned, and moved to Atlanta, because 
of the ill-health of his wife. 

This removal was in 1882. His first law partner in Atlanta 
was Mr. Morris Brandon. At the time of his death he was, and 
for some years had been, associated with Mr. Robert C. Alston, 
under the firm name of Tompkins & Alston. 

Judge Tompkins was twice married. His first wife was Miss 
Bessie Washington, daughter of the late Geo. A. Washington, of 
Tennessee. This most accomplished lady died shortly after their- 
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removal to Atlanta. Three children blessed this union, Misses 
Maude, Janet and Bessie Tompkins, who now live in Atlanta. 

Some ten years ago, Judge Tompkins was again married, his 
second wife being Miss Nora Palmer, a niece of Georgia's gifted 
and distinguished son. General Robert Tctombs. This lady and 
two sons, Henry and Lawrence, survive. 

Judge Tompkins was one of the most prominent of Georgia 
lawyers. He was able and learned in the law, a hard student, a 
cultured gentleman, a man of indomitable energy, zeal and cour- 
age, ardently devoted to literature ; he was charming in com- 
panionship. 

While cultivating a taste for those things which made him a 
social factor, he yet gave all necessary attention to the duties of an 
arduous law practice; and during his professional life he 
commanded the respect and confidence of his fellow men. 

(C) 
MATTHEW JAMES PEARSOLL. 

Matthew James Pearsoll was born in the County of Sampson; 
State of North Carolina, on the 30th day of June, 1868, where 
he resided until the year 1892, when he came to Georgia and 
entered upon the study of law, in the office of Littlejohn & 
Thomson, in the City of Cordele. 

After leaving the University of North Carolina in 1890, and 
before removing to this State, he was for two years engaged in 
journalism. 

At Americus, 6a., on May 30th, 1893, after a creditable exami- 
nation before the Hon. William H. Fish, then Judge of the 
Superior Courts of the Southwestern Circuit, he was admitted 
to the bar. 

At once he made his home in Moultrie, Colquitt County, em- 
barking in the practice of his chosen profession, and so continued 
to the day of his tragic death. 

In the year 1894, the subject of this sketch entered into co- 
partnership with Robert L. Shipp, a fellow student of the law. 
This union became a leading law firm of that section of the State, 
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under the name of PearsoU & Shipp, and so continued to its 
dissolution, by death of its senior member. 

He was twice appointed by the late Governor Atkinson Solicitor 
of the County Court of Colquitt, and last fall was appointed 
Solicitor of the City Court of that young and rapidly-growing 
South Georgia city, Moultrie. 

Most ably and admirably did he meet the requirements of these 
positions of honor and trust. At the time of the sudden and 
lamentable taking off of this high-toned, chivalrous and honorable 
gentleman, he was president of Moultrie's Board of Education. 

He held exalted stations in the ranks of a number of prominent 
fraternal orders. He was a Knight of Pythias and High Piiest 
of the Eoyal Arch Chapter of Free and Accepted Masons. 

He was a consistent member of the Presbyterian Church — a 
deacon of that body. 

He was on the Directory Board of several corporations. Among 
his clientelle were quite a number of the largest industrial organ- 
izations in that section. 

We use no fulsome praise when we speak of him as a man of 
the tenderest sympathies, generous, charitable, courteous and 
extremely considerate of the rights of others. While loyal to a 
degree to every personal trust, his practice of a high and honorable 
profession recognized every just right of opposing and clashing 
interefsts. 

Able and diligent in the conduct of his client's cause, he 
nought no advantage for that client, which would be gained at 
the price of injustice to the opposing party. 

With a high and honorable conception of professional ethics, 
able and learned in the law, extremely cautious in the preparation 
of his cases, possessing, in a marked degree, that great power of 
discrimination, he was regarded as the peer of any member of 
the Bar in his section of the State. 

How universally he was esteemed and beloved, is fully attested 
by the fact that when his death was announced in the town and 
county where was no drop of kindred blood, in the public streets 
of that town strong men wept. 
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Mr. Pearsoll never married. His nearest surviving relatives 
are Hon. P. M. Pearsoll, of Raleigh, Private Secretary to Governor 
Ayeock ; his sister, Miss Kate Pearsoll, and his uncle, Dr. P. L. 
Murphey, Superintendent of the State Sanitarium of North 
Carolina ; the latter two now residing at Morgantown, N. C. 

By reason of the ravages of the war, the subject of this notice 
was reared in poverty. He was, to all intents and purposes, using 
the homespun phraseology of the day, a ** self-made man." By 
a life of sobriety and morality, of prudence and toil, he amassed 
a considerable estate. 

On the morning of the 7th of May of the present year, this 
truly lovable man, able lawyer and patriotic citizen, in the 
forceful yet pathetic phrase of the Weitem plains-men, "went 
over the great divide." 
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DUE PROCESS OF LAW. 



ANNUAL ADDRESS BY 

ALTON B. PARKER, 

CHIEF JUDGE OF THE COURT OF APPEALS OF NEW YORK. 



The source of the famous phrase, **due process of law,'' which 
has place in the Constitution of the United States and in most of 
the State Constitutions, is to be found in that well-remembered 
Palladium o£ English liberty, Magna Charta, and resides in the 
words, **the law of the land,'' found in that instrument. The 
two phrases, *'due process of law," and **the law of the land," 
hav9 long been treated as synonymous, although the former is the 
more comprehensive. Coke, in his Second Institute (50) considers 
them equivalent phrases. So we see that many generations before 
the organization of our American institutions the phrase, **due 
process of law,'' had outgrown its early significance, it probably 
having had reference to rules of procedure in courts of law in 
cases in which personal and property rights were involved, and 
had developed so as to embrace within its meaning the older 
phrase, **the law of the land." Concerning the latter phrase, 
lex terrae, as originally expressed in the Latin of the Great 
Charter, it referred to the customary or common law, which En- 
glishmen had ever assumed to be their inalienable birthright. 
This feeling was ingrained in the constitution of the English mind 
and has asserted itself upon various occasions, the most momen- 
tous perhaps being the memorable day at Runnymede, when on 
the 15th of June, 1215, the barons, clergy, and commons of En- 
gland were led by that illustrious man, Archbishop Stephen 
18gb« (181) 
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Langton, in their successful effort to coerce the King, John of 
England, to restore to the people of England the rights that he 
had usurped, hy affixing his signature to the Great Charter there 
submitted to him by the militant nobles of his realm. 

This mead of praise to Langton is given because, although Rob- 
ert Fitzwalter, Earl of Dunmore, was chosen Marshal of *'The 
Army of God and the Holy Church," the Archbishop selected the 
model for and drew up the instrument whose granting they had 
assembled to demand, led the inharmonious elements there col- 
lected to secure it, and headed the list of signers. And at this 
point I ask your pardon for digressing so far as to caU your 
attention to the deep debt of gratitude English-speaking peoples 
owe to that warlike churchman Langton ; for although he is said 
by Hume to have been ** obtruded on the nation by a palpable 
encroachment of Rome," that historian also says that he ** ought 
always to be respected by the English." Langton fearlessly re- 
proved and threatened the King for his misdeeds, and even when 
the Pope himself appealed in his behalf, Langton calmly ignored 
the appeal. Again, we find him in the year 1223 as ready to lead 
the men of England against Henry III., the son of John, to compel 
him to confirm the Great Charter, as he had been to assume leader- 
ship in the movement that eight years before had forced his 
father to grant it. 

We are, of course, all aware that Magna Charta was not the 
first charter granted to Englishmen by their sovereigns. William 
of Normandy, in the fourth year of the conquest, granted a 
charter in which provision was made for the separation of the 
spiritual and temporal powers, which was a radical departure 
from the conditions that had so long obtained under the common 
law. The Great Charter itself was constructed by Archbishop 
Langton, he using as a model the text of the charter that Henrj' 
I. had introduced upon his accession to the throne in A. D. 1100, 
and which was afterward renewed by Stephen and Henry II. 
The Archbishop followed the arrangement of the charter of the 
first Henry, and the principles embodied in it were found adequate 
for the purposes of the revolting barons in 1215, and easily made 
to include the manifold new rights and duties that had grown 
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Tip in the commonwealth during the intervening hundred and 
fifteen years; for the first Henry's charter defined the limits of 
royal authority, and formally recognized the freedom of the peo- 
ple of England. Magna Charta was solemnly confirmed no less 
than thirty-seven times by various kings of England down to the 
second year of Henry VI., 1423. 

The portion of the Great Charter with which we are here con- 
-cerned is contained in the thirty-ninth chapter. This chapter 
reads as follows: (I quote from Stubbs' ** Select Charters.'') 
■''No freeman shall be taken or imprisoned or disseized or be 
outlawed or exiled or anywise destroyed, but by the lawful judg- 
ment of his peers or by the law of the land." The last clause is, 
as we have already seen, synonymous with due process of law and 
had for centuries formed part of the basic structure of the law of 
Teutonic peoples. It is said to have probably been adopted from 
the laws in vogue under the old Franconian and Saxon kings, 
whose people in early times colonized Normandy and France, 
many of them undoubtedly finding their way into the near-lying 
British islands. The words of the chapter quoted, * * the judgment 
of his peers" — ^in the original Latin ** judicium parium suorum" 
— indicate the existence at that time of trial by jury even as con- 
ducted in our own times. The supreme importance of this little 
chapter of Magna Charta was recognized to such a degree by 
Blackstone that in the fourth book of his Commentaries (p. 424) 
he says it is sufficient alone to entitle the instrument to its desig- 
nation of ** Great." 

I might say in passing that at the foot of page 424 of the 
fourth volume of the Commentaries, a note by Christian incor- 
rectly numbers this chapter of Magna Charta the twenty-ninth, 
instead of the thirty-ninth, and this error is to be found in mod- 
em editions of the Commentaries and in late text-books and 
legal dictionaries. 

In a work upon the Fourteenth Amendment of the Constitution 
of the United States, published but a few years ago, it is stated 
that the words **due process of law" were probably first used in 
the Petition of Right of Charles I, A.D. 1628, whereas the fact is 
that in chapter 3 of the Statutes of 28 Edward III, passed 274 
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years before the Petition, and entitled, *'None shall be condemned 
without Trial," we find that no man ** shall be put out of Land or 
Tenement, nor taken, nor imprisoned, nor disinherited, nor put to 
Death, without being brought to Answer by due Process of Law.''' 

Those provisions that I have cited from the Great Charter were 
in the beginning designed to restrain only the King in council, 
wherein, however, originally reposed the government's coordinate 
branches — ^the executive, the legislative, and the judicial. Through 
construction, necessitated by the growth of population, the ad- 
vance of civilization and the imperative demands of our highly 
artificial society in its multifarious interrelations, the provisions 
have become potential in the direction of every department of our 
government, to an extent as surprising as it must have been unex- 
pected by the authors, as we shall presently see. 

The phrase does not appear in the first Constitution of the 
United States, adopted on the 17th day of Sep-tember, 1787, but 
was first embodied in the Constitution with Article 5 of the amend- 
ments to the original Constitution, proposed by the United States^ 
Congress held at the city of New York on Wednesday, March 4, 
1789. The words are found in the Constitutions of most of the 
States of the Union. In paragraph 3 of the Constitution of the 
State of Georgia, your own great State, we find: '*no person shall 
be deprived of life, liberty, or property without due process of 
law.'' Here the phrase is identical with that found in the Consti- 
tution of the United States. In some of the States these words are 
not used, the framers of the Constitution of those States having 
more closely followed the phraseology of Magna Charta. For in- 
stance. Article 23 of the Constitution of Maryland reads as fol- 
lows: **No man ought to be taken or imprisoned or disseized of 
his freehold, liberties or privileges, or outlawed, or exiled, or, in 
any manner, destroyed or deprived of his life, liberty or property, 
but by the judgment of his peers, or hy the law of the land,'' This 
is a fair translation of the Latin of the celebrated thirty-ninth 
chapter of the Great Charter. But however closely State Consti- 
tutions may follow the phraseology of Magna Charta, or widely 
depart from it, we find that the Constitution of every State in the 
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TJnion has religiously preserved and retained the essential mean- 
ing of the document that is the original source of them all. 

The phrase was incorporated into the Fifth Amendment to the 
Constitution of the United States ; the purpose of that amendment, 
Tiowever, was not to limit the power of the States, but to restrain 
the Federal Government, and it was so held by the Supreme Court 
of the United States in the opinion of Chief Justice Marshall in 
Barron v, Baltimore (32 U. S. 243). 

While the phrase came to us from England it is far more po- 
tential under our system of government than it is or ever was in 
England. * There it restrained the King, not Parliament. Here it 
operates upon every department of Federal and State govern- 
ment — executive, legislative, and judicial. It may well be that, 
when it became part of the Constitution of each State of the origi- 
nal thirteen and part of the Fifth Amendment to the Federal Con- 
stitution, it was not expected by many who participated in the 
framing and adoption of such Constitutions that the scope of the 
phl"ase would be wider in this country than in England. No pro- 
vision was inserted in any Constitution that in express terms con- 
ferred upon the courts the power to set aside a statute on the 
ground that it offended against any provision of such Constitu- 
tion. 

That phrase, however, proved to be a limitation on legislation 
on that day in 1803 when the Supreme Court of the United States 
Tianded down its decision, supported by an opinion of Chief Jus- 
tice Marshall, in Marbury v. Madison (5 U. S. 137), declaring an 
-act of Congress which attempted to confer original jurisdiction on 
the Supreme Court under the Judiciary Act, null and void, on 
the ground that it was repugnant to the provisions of the Consti- 
tution distributing original and appellate authority. 

This famous decision, asserting for the first time a principle 
which lies at the very foundation of our constitutional jurispru- 
•dence, was in hostility to the views of many of our famous states- 
men, among them Jefferson and Hamilton. Hamilton, fifteen 
years before the rendering of the decision, declared that such a 
•doctrine was **not deducible from any circumstances peculiar to 
the plan of the convention,'' and that not a syllable ''directly em- 
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powers the national courts to construe laws according to the spirit 
of the Constitution. ' ' (No. 81 of the Federalist. ) And Jefferspn, 
thirteen years after the decision, declared that **not a word in the 
Constitution has given that power to the judges more than to the 
executive or legislative branches." (Jefferson's Works, Vol. VI., 
p. 464.) 

We find also that Edmund Jennings Randolph, the first Attor- 
ney-General of both Virginia and the United States, delegate to 
the Continental Congress and to the convention that formed the 
Federal Constitution and the successor of Thomas Jefferson as 
Secretary of State, in the case of The Commonwealth v: Caton (4 
Call's Rep. 5) , declared that the act of the Assembly in question in 
that case, * 'pursued the spirit of the Constitution ; but that wheth- 
er it did or not, the courts were not authorized to declare it void. ' '' 
Chancellor Wythe, of Virginia, one of the most eminent of the 
statesmen and jurists of his time, who was one of the signers of 
the Declaration of Independence and whose pupil Jefferson was^ 
pronounces in favor of the opposite view in an obiter dictum in 
his opinion in the same case. VTudge Pendleton, also writing in the 
same case, says : * ' How far this court, in whom the judiciary pow- 
ers may in some sort be said to be concentrated, shall have power 
to declare the nullity of a law passed in its forms by the legislative 
power, without exercising the power of that branch, contrary to- 
the plain terms of that Constitution, is indeed a deep, important, 
and I will add, a tremendous question, the decision of which might 
involve consequences to which gentlemen may not have extended" 
their ideas." In this case Chancellor Blair and the rest of the 
judges of the Court of Appeals of Virginia were of the opinion 
that the court had the power to declare any resolution or act of 
the Legislature, o^ of either branch of it, to be unconstitutional 
and void. 

It has been asserted that this is the very first case in the United 
States wher^ the question as to the nullity of an unconstitutional 
law was discussed before a judicial tribunal. 

What may be the earliest case that actually involved this ques- 
tion is the case of Josiah Philips, against whom a bill of attainder 
was passed by the Assembly of Virginia in May, 1778, for devas- 



Digitized by VjOOQIC 



DUE PROCESS OF LAW — PARKER'S ADDRESS. 187 

tating and marauding in that State. In that year he was cap- 
tured, indicted, tried, and convicted of highway robbery, but the 
act of attainder was not enforced or acted upon in any way. In 
a paper on the ** Relation of the Judiciary to the Constitution,'' 
published by Mr. Meigs, of Philadelphia, in 1885, it is said in re- 
ferring to the action of the court in ignoring the bill of attainder, 
''Unfortunately it seems now impossible to ascertain whether the 
court declined to recognize the act and directed the prisoner to be 
tried, as is intimated by Professor Tucker. (Tucker's Blackstone, 
Appendix, Vol. I, p. 293.) If the latter, the case is undoubtedly 
the first of the kind in the country. ' ' 

One of the earliest cases of which I have found trace, sustaining 
the principle of *'a judicial veto of a legislative act," is Holmes 
V. Walton, cited and commented upon in- State v. Parkhurst (4 
Halstead, 444. See MSS. Writ and Docket and Minutes of Su- 
preme Court, Trenton) . This case was brought by writ of cer- 
tiorari before the Supreme Court of New Jersey September 9th, 
and argued on constitutional grounds November 11, 1779. The 
decision held that an act providing that trial by jury should be by 
a jury of six men was unconstitutional. The law thus declared 
unconstitutional was amended by the Legislature, and Judge Kirk- 
patrick, who cites the case in State v. Parkhurst, says: ''This 
then is not only a judicial decision, but a decision recognized and 
acquiesced in by the legislative body of the State." Regarding 
this decision we find in 1785 Gouverneur Morris writing to the 
Legislature of Pennsylvania as follows: **In New Jersey the 
judges pronounced a law unconstitutional and void. Surely no 
good citizen can wish to see this point decided in the tribunals of 
Pennsylvania. Such power in judges is dangerous, but unless it 
somewhere exists, the time employed in framing a bill of rights 
and form of government was merely thrown away." (Sparks' 
Morris, III, 438.) 

Judge Kirkpatrick, in the opinion referred to above, cites also 
the case of Taylor v. Beading, wherein an ^ct of the Legislature 
passed in March, 1795, was declared to be an ex post facto law and 
as such unconstitutional, and this decision was also acquiesced in 
and sanctioned by the Legislature. 
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In the year 1784 a decision was rendered in New York in the 
case of Rutgers v. Waddington. The Attorney-General appeared 
for the plaintiff and Alexander Hamilton for the defendant. This 
case, although tried and decided in the Mayor's Court, in the city 
of New York, was considered throughout the United States as of 
great Federal importance, and much litigation of the same char- 
acter was pending at the time. It involved the construction of a 
recent statute of the State, which was thought to be in conflict 
with the recent Treaty of Peace, and in deciding the question and 
construing the law the court by interpretation sought to avoid a 
Federal crisis. Although New York had* a written Constitution 
at the time, the court adopted Blackstone's 10th rule of construc- 
tion, that **acts of Parliament that are impossible to be performed 
are of no validity ; and if there arise out of them any absurd con- 
sequences, manifestly contradictory to common reason, they are, 
with regard to those collateral consequences, void;'' (Blackst. 91) 
and it was held that **when a law is expressed in general words, 
and some collateral matter which happens to arise from those gen- 
eral words is unreasonable, there the judges are in decency to con- 
clude that the consequences were not foreseen by the Legislature ; 
and therefore they are at liberty to expound the statute by equity 
and only quoad hoc to disregard it." The effort of the court to 
avoid a Federal crisis by finding that collateral matter arose out 
of the general words of the statute, which was unreasonable and 
that such unreasonable consequence was not foreseen by the Legis- 
lature, seems not to have been well received, for on the 13th of 
September, 1784, in consequence of this decision a mass meeting 
was held and a committee appointed, who prepared and published 
an address to the People of the State of New York, in which the 
decision of the court was condemned as subversive of all law and 
good order and the sovereignty of the State and as leading to an- 
archy and confusion ; and in November, 1784, the Legislature of 
the State of New York adopted a resolution to the same effect. 
(Dawson's Pamphlet, xxv, xlv.) 

Another early case is that of Trevett v, Weeden, heard and ad- 
judicated by the Supreme Court of Judicature of Rhode Island, at 
Newport, September 25, 26, 1786. Judge Cooley, in his work on 
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Constitutional Limitations (6th. ed., p. 193, note) says this case 
** * is particularly interesting as being the first case in which a legis- 
lative enactment was declared unconstitutional and void on the 
ground of incompatibility with the State Constitution." Judge 
Cooley, in his note, refers to another case, but does not give its 
title, where a law was held unconstitutional by the court, and 
coupling that case with Trevett v, Weeden, he says: ** There are 
at least two cases in American judicial history where judges have 
been impeached as criminals for refusing to enforce unconstitu- 
tional enactments.'' 

In the case of Trevett v, Weeden was involved the constitution- 
ality of a law providing for the punishment, without trial by jury 
of any person refusing to accept in exchange for goods on sale cer- 
tain paper money or bills of credit emitted by the State of Rhode 
Island. There is no record of the argument for the prosecution, 
but General James M. Vamum, member of the Federal Congress, 
was senior counsel for the defense, and he published his argument 
in pamphlet form in 1787. The obvious influence of this case 
upon the future action of courts is evident upon comparing it with 
the opinion in Marbury v. Madison. I will read two exceedingly 
interesting excerpts, one from Varnum's argument and the other 
from Chief Justice Marshall's opinion in the Marbury case, 
showing how closely the latter followed the former. Varnum says 
that laws made by the General Assembly under the powers thereof 
derived from the Constitution ** become the laws of the land and 
as such, the court is sworn to execute them. But if the General 
Assembly attempt to make laws contrary hereunto, the court can 
not receive them. ' ' If the judges should do so, they would violate 
their oaths. ' * There is no middle line. The legislative hath power 
to go all lengths, or not to overleap the bounds of its appointment 
at all. So it is with the judiciary, it must reject all acts of the 
legislative that are contrary to the trust reposed in them by the 
people, or it must adopt all." (Vamum, pp. 28, 29.) 

Compare with the foregoing the following paragraphs from 
Marshall 's opinion in Marbury v. Madison : * ' Between these alter- 
natives there is no middle ground. The Constitution is either 
:superior, paramount law, unchangeable by ordinary means, or it 
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is on q, level with ordinary legislative acts, and, like other acts, is 
alterable when the Legislature shall please to alter it. If the 
former part of the alternative be true, then a legislative act con- 
trary to the Constitution is not law ; if the latter part be true, then 
written Constitutions are absurd attempts on the part of the peo- 
ple to limit a power in its own nature illimitable." (5 U. S. 176, 
177. See p. 180 as to judge swearing to discharge his duties.) 

The judgment of the court in Trevett v, Weeden was that the 
information was not cognizable by the court, and while not de- 
claring in terms the law to be *' unconstitutional and so void,*^ the 
statute was plainly rejected and repelled. For this action on the 
part of the court there was some fear that the Legislature would 
impeach the judges who made the decision and some of the judges 
filed written protest against summary dismissal, which condemna- 
tory action the Legislature then forbore taking ; but it refused to 
reelect them at the end of the year when their terms expired, and 
in their places wiere put persons who were willing to enforce such 
laws as the Legislature might see fit to pass. 

The case of Bayard v. Singleton (1 Mart. [N. C] 48) was de- 
cided by the Superior Court of North Carolina in 1787. This case 
involved the constitutionality of an act providing for the dismissal 
of certain suits at law upon motion, without trial. President Bat- 
tle in his history of the court has this to say : ' ' These, our earliest 
judges, are entitled to the eminent distinction of contesting with 
Rhode Island the claim of being the first in the United States to 
decide that the courts have the power and duty to declare an act 
of the Legislature, which in their opinion is unconstitutional, to 
be null and void. The doctrine is so familiar to us, so universally 
acquiesced in, that it is difficult for us to realize that when it was 
first mooted, the judges who had the courage to declare it were 
fiercely denounced as usurpers of power. Spaight, afterward 
Governor, voiced a common notion when he declared that Hhe 
State was subject to the three individuals, who united in their 
own persons the legislative and judicial power, which no monarch 
in England enjoys, which would be more despotic than the Roman 
triumvirate and eqi;ially insufferable.' * * * Th^ action of 
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the court was the foundation of one of the charges brought bjr 
Hay (in the Legislature) . He accused them with dispensing with 
a law. * * * The judges were eventually sustained by public 
opinion." 

There is another case, which is anonymous, that arose in Massa- 
chusetts in 1786 or 1787. J. B. Cutting, in a letter to Thomas 
Jefferson, dated July 11, 1788, refers to it, and says it ** occurred 
in Massachusetts where, when the Legislature trespassed upon a 
barrier of the Constitution, the judges of the Supreme Court 
solemnly determined that the statute was unconstitutional. In 
the very next session, there was a formal and unanimous repeal 
of the law, which was perhaps not necessary.'* (See Bancroft's 
Hist, of the Const., II, 473.) 

It will be observed that all these cases are older than the Con- 
stitution of the United States, and also that in some of the States 
from which I .have drawn these illustrations, as for instance 
Rhode Island, there was in these early times no written Constitu- 
tion. (For exhaustive historical commentary upon this subject 
see Coxe's *' Judicial Power and Unconstitutional Legislation.") 

While this digression brings into view the only cases I have 
been able to find in which the question was either discussed or 
decided prior to Marhury v. Madison, the opinion in the latter 
case, although sometimes criticised as obiter so far as it discussed 
the constitutionality of the act of Congress under consideration, 
has ever since been regarded as settling the question ; and from 
that day to this courts have, from time to time, set aside statutes 
of State Legislatures and acts of Congress because repugnant to 
the State or Federal Constitution, and of such work of the courts 
we can at least indorse the statement of that not too friendly 
critic Bryce. In his American Commonwealth he says : "Few 
American institutions are better worth studying than this intri- 
cate judicial machinery; few more deserve approbation for the 
smoothness of their working ; few have more contributed to the 
peace and welfare of the country." 

In 1868 the Fourteenth Amendment became a part of the Con- 
stitution, by which was incorporated therein the **due process of 
law" provision, to be found in most of the State Constitutions;. 
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and this time not as a restraint upon the power of the Federal 
Government, as in the Fifth Amendment, but as a limitation 
upon the power of the States. 

At no time in the history of this country could this amendment 
have been adopted prior to the so-called Reconstruction Period; 
and if it were not now a part of the Constitution it is not prob- 
able that it could be incorporated into that instrument. It is 
doubtful if it would have been adopted had it been then under- 
stood to confer upon Congress the power to enforce the restric- 
tions on State powers contained in the amendment, and upon the 
Supreme Court power to set aside provisions of a State Constitu- 
tion or statute which in the judgment of that court abridge the 
privileges or immunities of citizens of the United States, deprive 
any person of life, liberty, or property without due process of 
law, or deny to any person within the jurisdiction of the State 
equal protection of the laws — thereby placing the essential rights 
of life, liberty, and property under the ultimate protection of the 
National Government. 

The ratification of the Federal Constitution in 1787 and 1788 
was made possible only by pledges that amendments limiting the 
Federal power and protecting the States against the National Gov- 
•rjiment should be submitted. Ten amendments were proposed by 
the first Congress in 1789, and were subsequently adopted, con- 
stituting a bill of rights in limitation of the Federal power. And 
no student of the history of that period can fail to realize the 
apprehension generally existing that the Federal power unn^s- 
strained might crush out self-government in the States. Nor was 
there evidence of such a change of public sentiment prior to tlie 
Fourteenth Amendment as would seem to indicate that the ro- 
'quisite number of States were prepared to submit the manner of 
their exercise of legislative, executive, and judicial functions, in 
any regard whatsoever, to the Federal Government to be tested 
by standards so elastic and so comprehensive as the provisions of 
the Fourteenth Amendment. 

Beyond all question support was obtained for the adoption of 
that amendment upon the supposition that its sole purpose was to 
.benefit and protect the colored race. Indeed, tl.ere is abundant 



Digitized by VjOOQIC 



DUE PROCESS OF LAW — PARKER'S ADDRESS. 193* 

evidence of this in the opinion of Mr. Justice Miller in the Slaugh- 
ter 'House cases (83 U. S. 36), and jn the opinion of Mr. Justice 
Strong, in which all the court concurred, in Strauder v. West Vir- 
ginia (100 U. S. 303), in which he says that the true spirit and 
meaning of the amendments ** cannot be understood withouti keep- 
ing in view the history of the times when they were adopted, and' 
the general objects they plainly sought to accomplish. * * * 
It Tvas well known that in some States laws making such discrimi- 
nations then existed, and others might well be expected. The col- 
ored race, as a race, was abject and ignorant, and in that con- 
dition was unfitftid to command the respect of those who had 
superior intelligence. Their training had left them mere chil- 
dren, and as such they needed the protection which a wise gov- 
ernment extends to those who are unable to protect themselves. 
They especially needed protection against unfriendly action in the 
States where they were resiident. It was in view of these consid- 
erations that the Fourteenth Amendment was framed and adopt- 
ed. It was designed to assure to the colored race the enjoyment 
of all the civil rights that under the law are enjoyed by white^ 
persons, and to give to that race the protection of the General 
Government, in that enjoyment, whenever it should be denied by 
the States. * * * To quote the language used by us in the 
Slaughter-House cases, *No one can fail to be impressed with the 
one pervading purpose found in all the amendments, lying at the 
foimdation of each, and without which none of them would have 
been suggested — ^we mean the freedom of the slave race, the 
security and firm establishment of that freedom, and the protec- 
tion of the newly-made freeman and citizen from the oppression 
of those who had formerly exercised unlimited dominion over 
them.' • • * j^d it was added, 'We doubt very much 
whether any action of a State, not directed by way of discrimina- 
tion against the negroes, as a class, will ever be held to come within 
the purview of this provision. ' ' ' {Strauder v. West Virginia, 100^ 
U. S. 303, 306.) That prediction has not been fulfilled. As a 
matter of fact not one case in twenty decided under that amend- 
ment involves the rights and privileges of the colored race, al- 
though evidence is not wanting, as we shall see, that members of 
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the court strove for a time to limit the operation of the amend- 
ment to such situations as th* court believed the States voting for 
it had regarded it applicable. 

While the opinion expresses accurately, probably, the general 
view of the purpose of the Fourteenth Amendment, several sena- 
tors contributing toward its formation have said that it was in- 
tended by the framers to operate in the broadest sense. Roscoe 
Conkling, a leading member of the Reconstruction Committee, 
which drafted the amendment, in his argument in the San Mateo 
County case (Law Pamphlets, N. Y. State Lib., Vol. 97, No. 6, 
p. 25. The case was argued Dec. 19, 1882, btft the appeal was 
dismissed before decision. See 116 U. S. 138) , produced the jour- 
nal of the committee to show how the various provisions came to 
be inserted, and he said that individuals and corporations had 
been for some time appealing for congressional protection against 
discriminating and unfair State and local taxation, and asserted 
that the committee intended to give to the provision in the pro- 
posed amendment the broadest possible scope and operation for 
the benefit of all persons, whether white or black. 

Congress submitted the Fourteenth Amendment to the States 
on the 16th of July, 1866, and on the 20th of July, 1868, WiUiam 
H. Seward issued a proclamation reciting inter alia that the assent 
of six of the southern States had been given ' * by newly-constituted 
bodies avowing themselves to be, and acting as the Legislatures,'' 
and that the assent of Ohio and New Jersey, once given, had been 
withdrawn. He certified the adoption of the amendment *'if the 
resolution of the Legislatures of Ohio and New Jersey ratifying 
the aforesaid amendment are to be deemed as remaining in full 
force and effect.'' 

Congress passed a joint resolution on the 21st of July, 1868, 
reciting the ratification of the amendment by twenty-nine named 
States— including Ohio and New Jersey and the six southern 
States — declaring it a part of the Constitution, and directing its 
promulgation. 

Thereupon an important and far-reaching change in the rela- 
tions of State and Federal Government to each other was accom- 
plished, a change placing a limitation upon the power of the 
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State and enlarging that of the Federal Government. Mr. Justice 
Miller did not overstate the situation when, in the Slaughter- 
Rouse cases (83 U. S. 36, 67), he said — in speaking of the duty of 
the court in construing the Fourteenth Amendment, then for the 
first time before it: ''We do not conceal from ourselves the 
great responsibility which this duty devolves upon us. No ques- 
tions so far-reaohing and pervading in their consequences, so pro- 
foundly interesting to the people of this country, and so important 
in their bearing upon the relations of the United States, and of the 
several States to each other and to the citizens of the States and 
of the United States, have been before this court during the official 
life of any of its present members.'' 

Progress in the domain of law is continuously being madfe. Con- 
cerning how these progressive steps are made, certain prominent 
German legal writers disagree. Savigny and Puchta hold that 
advance is through **a process as unnoticed and as painless as is 
the formation and growth of language. " Von Ihering claims that 
the forward steps are taken by a mighty struggle against vested 
interests through legislation. In these expressions of their views 
the writers referred to evidently have not taken into account the 
method of legal progression that obtains in this country. While 
both the forces mentioned are of course at work here, we pre- 
sent the uncommon spectacle among nations of largely influencing 
the formation and growth of law by judicial interpretation of 
legislative enactment, under provisions of the Constitution as to 
which the celebrated legal authority, Sir Henry Maine, says: 
^ * There is no exact precedent for it either in the ancient or in the 
modern world." And this fact has been the subject of comment 
on the part of other famous writers, as for instance De Tocqueville, 
Brougham, and Blutschli. A discussion as to the superior efficacy 
of these potencies respectively would undoubtedly be exceedingly 
interesting, but it would carry us widely beyond the field circum- 
scribed by the title of this paper, which in the main must confine 
further discussion to a brief study of the decisions relating to such 
part of the Fourteenth Amendment as involves the due process of 
law provision. 

The great branches of State legislation which particularly af- 
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feet personal liberty and property rights may be grouped under 
four heads: (1) police power, (2) the power of eminent domain, 
(3) the power of taxation, and (4) procedure, civil and criminal. 

THE EABLIEB CASES. 

The first eases in which the Fourteenth Amendment was dis- 
cussed were the famous Slaughter-House cases (83 U. S. 36), in 
which Mr. Justice Miller wrote the prevailing opinion, and Jus- 
tices Field, Bradley, and Swayne filed dissenting opinions in be- 
half of themselves and of Chief Justice Chase. The statute chal- 
lenged undertook to remove noxious slaughter-houses from the 
more densely populated part of New Orleans, and to locate them 
where they would least aflfect the health and comfort of the peo- 
ple. It was held that the amendment did not interfere with the 
exercise of police powers by the States ; but the discussion took a 
much wider range, involving the object of the amendment and its 
scope. The prevailing opinion asserts that the purpose of the 
amendment was to enable the Federal Government to prevent the 
States from discriminating against the negroes as a class and 
expresses a doubt whether any other act of a State would ever be 
held to offend against the amendment. Such a construction as 
the dissenting judges favored seemed to Mr. Justice Miller so 
mischievous, because of the consequences which must follow it, 
that he said — ^while admitting that such an argument as he ad- 
vanced was not always the most conclusive: **But when, as in 
the case before us, these consequences are so serious, so far-reach- 
ing and pervading, so great a departure from the structure and 
spirit of our institutions ; when the effect is to fetter and degrade 
the State Governments by subjecting them to the control of Con- 
gress, in the exercise of powers heretofore universally conceded to 
them, of the most ordinary and fundamental cha.racter; when in 
fact it radically changes the whole theory of the relations of the 
State and Federal Governments to each other and of both these 
Governments to the people ; the argument has a force that is irre- 
sistible, in the absence of language which expresses such a purpose 
too clearly to admit of doubt.'' {Slaughter-House cases, 83 U. 
S. 36, 78.) 
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Mr. Justice Field, who filed the leading dissenting opinion, while 
agreeing that the question was one of the greatest importance, took 
an opposite view as to the purpose and scope of the amendment. 
He said the question was whether the amendment ''protected the 
citizens of the United States against the deprivation of their com- 
mon rights by State legislation. In my judgment the Fourteenth 
Amendment does afford such protection, and was so intended by 
thie Congress which framed, and the States which adopted it.'* 
{Slaughter-House cases, 83 U. S. 36, 89.) This view he subse- 
quently reasserted in Bartemeyer v, Iowa (85 U. S. 129, 140.) In-^ 
deed, he took a step in advance, for he denied there that the pri- 
mary intent was to assure to the negro the rights enjoyed by^ 
others. 

Time and reflection, aided doubtless by frequent discussion, ap- 
parently changed his views, for in Ex parte Virginia (100 U. S. 
339), in a dissenting opinion he asserts that the primary design of 
the amendment was to benefit the colored race, and such fact 
should be taken into consideration in construing the amendment, 
although because of the general character of the language it ex- 
tends to all persons, of every race and color. 

Mr. Justice Bradley in his dissent in the Slaughter-House cases 
admits that desire to benefit the colored race might have been the 
primary cause of the amendment, but expresses the opinion that 
the language was purposely general and embraced all citizens. 
He says: "The amendment was an attempt to give voice to the 
strong national yearning for that time and that condition of 
things in which American citizenship should be a surer guaranty 
of safety, and in which every citizen of the United States might 
stand erect on every portion of its soil, in the full enjoyment of 
every right and privilege belonging to a freeman, without fear 
of violence or molestation.'' (Slaughter-House cases, 83 U. S. 
36, 123.) 

The decision was a disappointment to many because it indicated 
that the majority of the court regarded the employment of the 
amendment so as to interfere with State action — except so far 
as necessary to assure to the negro the rights of a citizen, and 

14gba 
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protection therein — ^as in contravention of our dual scheme of 
government, and without support in public sentiment, for the 
judgment of the majority of the justices was that the amendment 
would not have been proposed or passed but for the supposed 
necessity of invoking the power of the National Government to 
protect these newly-created citizens, and that it received the sup- 
port of the States because its purpose was so understood. 

It is interesting to note some of the early cases which ran along 
the line which all of the justices finally agreed was the primary 
purpose of the amendment, namely, the protection of the rights 
of the negro. 

In Ex parte Virginia (100 U. S. 339), the Judge of a County 
Court of Virginia was indicted in the District Court for excluding 
negroes as jurors. The statute under which the indictment was 
found (18 Stat., part 3, 336), provides that no citizen possessing 
all other qualifications shall be disqualified from serving as a 
grand or petit juror on account of race, color, or previous con- 
dition of servitude. The statute was held to be justified by the 
Thirteenth and Fourteenth Amendments. The court said that 
whoever, by virtue of his public position, under a State Govern- 
ment deprives another of life, liberty or property, without due 
process of law, or denies or takes away the equal protection of the 
laws, violates the inhibition of the Fourteenth Amendment ; that 
as he acts for the State and is clothed with her power, his act is 
her act ; that while the inhibition is against the State, legislation 
under the amendment must act not upon the abstract thing 
denominated a State, but upon the persons who are its agents in 
the denial of the rights intended to be secured ; and therefore the 
representative can be punished. 

In Virginia v. Rives (100 U. S. 313), the defendants, negroes, 
were under indictment in the State Court for murder. That 
court denied their motion that the venire be so modified that 
some portion of the jury should be composed of their own race, 
and denied their subsequent motion that the cause be removed 
into the Circuit Court of the United States. But upon petition 
the latter court ordered the cause to be so removed. Thereupon 
the Commonwealth of Virginia applied to the Supreme Court for 
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a rule to show cause why mandamus should not issue command- 
ing that defendants be redelivered to the jailer of Patrick county 
to be dealt with in accordance with the laws of the Commonwealth. 
The application of Virginia was granted upon the ground that the 
petition for the removal of the cause to the Federal Court did 
not state facts sufficient to authorize the removal, and no jurisdic- 
tion was acquired by the Circuit Court. 

In this decision Justices Field and Clifford concurred in an 
opinion written by the former which ably supported the proposi- 
tion that a Federal statute authorizing the removal before trial 
of a criminal prosecution for an offense against the State law, 
from a State to a Federal Court, is unconstitutional and void. 

The opinion in Strauder v. West Virginia (100 U. S. 303), was 
written by Mr. Justice Strong, who concurred in the majority 
opinion in the Slaughter-House cases. His argument as to the 
object of the amendment was along the same lines as in that case, 
and he quoted in full the doubt expressed therein as to whether 
it would be held to apply to any other action of a State than one 
discriminating against the negroes as a class. 

The time was near at hand, however, when cases involving the 
rights of other persons than negroes were to be presented — cases 
which were clearly within the terms of the amendment, but which 
it is not reasonable to suppose the court could have anticipated 
when the Slaughter-House cases were before it. As the new cases 
were brought to its attention the decisions necessarily broadened 
in certain directions. 

Nevertheless, the general policy of the majority in the Slaugh- 
ter-Houses cases so to construe the amendment as not to deprive 
the States of any more power than was actually required by the 
amendment, prevailed and still prevails, notwithstanding an ap- 
pearance to the contrary resulting from a casual d)mparison of 
later decisions with those made before the court could have pos- 
sibly foreseen the multitude of cases involving new situations that 
would be pressed upon its attention. 

As the Slaughter-House cases, which opened the discussion of 
the Fourteenth Amendment, sustain the Louisiana legislation 
on the ground that it was a proper exercise of the p'olice power, 
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the decisions on that general subject may properly be considered 
here. 

THE POLICE POWER. 

In Barbier v. Connolly (113 U. S. 27), a San Francisco ordi- 
nance prohibiting work in public laundries within defined ter- 
ritory from 10 p. M. to 6 A. m., was held not to offend against the 
amendment. The court said: ''Neither the amendment — ^broad 
and comprehensive as it is — nor any other amendment, was de- 
signed to interfere with the power of the State, sometimes termed 
its police power, to prescribe regulations to promote the health, 
peace, morals, education and good order of the people, and to 
legislate so as to increase the industries of the State, develop its 
resources and add to its wealth and prosperity." {Barbier v. 
Connolly, 113 U. S. 27, 31.) 

In Lawton v. Steele (152 U. S. 133), the courts of New York 
held that the destruction of $216 worth of nets by a game and 
fish protector in pursuance of a statutory provision did not render 
him liable for their value. The Supreme Court aflSrmed this 
judgment on the ground that the preservation of game and lish 
had always been treated as within the police power; and that 
where nets were being used in a manner detrimental to the inter- 
ests of the public it was within the power of the legislature to 
declare them to be nuisances, and to authorize officers of the State 
to abate them. 

Another and most important class of cases may well be re- 
ferred to here because they are often spoken of as a branch of the 
police power. The principle which is the outgrowth of these de- 
cisions is that when property is affected with a public interest — 
such as grain elevators and railroads — ^the legislature may fix the 
maximum charge for its use. 

The first great step in the development of this principle was 
takenmMumiv.Illiruns(94:JJ.&.lld). TheState Constitution 
declared elevators and storehouses where grain was stored for 
compensation, public warehouses. Subsequently a statute fixed 
the maximum charge for storing and handling grain. Munn 
and Scott were convicted and fined for violation of the statute. 
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The case was affirmed by the Supreme Court, two justices dis- 
senting. The majority held, Chief Justice Waite writing, that 
the conduct of such a warehouse was a public employment, like 
that of a common carrier or a ferryman, and hence ought to be 
under public regulation which should prevent th« taking of more 
than reasonable toll ; and that the public had a direct interest in 
business of such a character which made proper the extension of 
the law to meet this new development of commercial progress. 
In answer to the suggestion that the owner of property is entitled 
to a reasonable compensation for its use, even though it be clothed 
with a public interest, and that what is reasonable is a judicial 
and not a legislative question, the court said: **In coimtries 
where the common law prevails, it has been customary from lime 
immemorial for the legislature to declare what shall be a reason- 
able compensation tinder such circumstances, or, perhaps more 
properly speaking, to fix a maximimi beyond which any charge 
made would be unreasonable. * * * For protection against 
abuses by Legislatures the people must resort to the polls, not to 
the courts.'' (Munn v. Illinois, 94 U. S. 113, 133.) 

Later in the Minnesota Railroad Commission cases (134 U. S. 
418, 467), the court set aside a Minnesota statute establishing a 
commission, and vesting it with power to establish freight rates 
on railroads. The statute as interpreted by the State Court made 
the determination of the commission conclusive as to what are 
equal and reasonable charges, and for that reason refused evidence 
tending to show that the rates as fixed were unreasonable. The 
Supreme Court held that, assuming, as it should, the construction 
of the statute by the State Court to be correct, *'it deprives the 
company of its right to a judicial investigation, by due process of 
law, under the forms and with the machinery provided by the wis- 
dom of successive ages for the investigation judicially of the trath 
of a matter in controversy, and substitutes therefor, as an absolute 
finality, the action of a railroad commission which, in view of the 
powers conceded to it by the State Court, cannot be regarded as 
clothed with judicial functions or possessing the machinery cf a 
court of justice." (Chicago, etc., B. Co., v. Minnesota, 134 U. S. 
418,457.) 
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The position thus taken by the court has been followed since 
— in all railroad cases, at least — and was fully and exhaustively 
considered in Smyth v. Ames (169 U. S. 466). In tl:at case a 
Nebraska statute regulating railroads, fixing rates, etc., was set 
aside. Suits were brought in the Federal Circuit Court against 
State officers to enjoin the enforcement of the act on ihe ground 
that the rates of transportation had been fixed so unreasonably 
low as to deprive the carrier of its property without just compen- 
sation, and, therefore, without due process of law. The court 
held that the Legislature had the power to fix reasonable maxi- 
mum rates, but had not the power to so conclusively determine 
that the rates adopted were reasonable as to prevent that question 
becoming the subject of judicial inquiry; that the duty rests upon 
all courts. Federal and State, when their jurisdiction is invoked, 
to inquire whether the rates fixed are reasonable, and if they are 
not, property is being taken without just compensation, and it 
becomes the duty of the courts to prevent the execution cf the 
statute. 

Mr. Justice Harlan in the Covington Turnpike case (164 U. S. 
578, 592), in delivering the unanimous opinion of the court, said: 
** There is a remedy in the courts for relief airaiust legislation 
establishing a tariff of rates which is so unreasonable as to prac- 
tically destroy the value of the property of companies engaged 
in the carrying business, and especially may courts of the United 
States treat such a question as a judicial one, and hold such acts 
of legislation to be in conflict with the Constitution of Ihe United 
States, as depriving the companies of their property without due 
process of law, and as depriving them of the equal protection of 
the laws." 

These decisions asserted the jurisdiction of the courts to review 
statutes fixing rates, and to restrict the action of the State Legis- 
latures when thQ rates fixed were unreasonable. But while these 
authorities hold that the due process of law provision makes it 
the duty of the courts to set aside statutes fixing unreasonable 
rates, they do not in terms limit the decision in Munn's case, al- 
though a portion of the argument has been overborne. Indeed, 
Munn's case was followed in Budd v. New York (143 U. S. 517), 
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which presented substantially the same question, and in Brass v. 
Stevens (153 U. S. 371). 

In Budd^s case Mr. Justice Blatdif ord, writing for the court, 
reasserted the principle that when business becomes a matter of 
such public importance as to create a common charge, it is subject 
to regulation by legislative power or, as he quotes it from Munn^s 
case : ** When it becomes a practical monopoly, to which the cit- 
izen is compelled to resort, and by means of which a tribute can be 
exacted from the community, it is subject to regulation by the 
legislative power/' {Budd v. New York, 143 TJ. S. 617, 537.) 
In closing the opinion he said: **In the case before us, the 
records do not show that the charges fixed by the statute are un- 
reasonable, or that property has been taken without due process 
of law, or that there has been any denial of equal protection of 
the laws; even if under any circumstances we could determine 
that the maximum rate fixed by the Legislature was unreasona- 
ble." (Ibid. 548.) It is apparent, therefore, that in the view of 
the majority of the court the only question before it for decision 
was whether the Legislature could fix reasonable rates, for while 
the closing phrase suggests a doubt whether the court could in- 
terfere if it were unreasonable, that must, I think, be taken to 
mean merely that the court refused then to pass upon a question 
not before it. It would be difficult to find any ground upon 
which to argue that a State Legislature cannot fix transportation 
rates so low as to prevent a fair return for the use of the pi:op- 
erty, but may do so with elevator and warehouse rates— to hold 
that one violates the Constitution by taking property without 
just compensation, and the other does not. 

Mr. Justice Brewer delivered a dissenting opinion in Budd^s 
case, two of his associates concurring, an extract from which will 
display the strength of the argument against the decision : **The 
vice of the doctrine is, that it places a public interest in the use 
of property upon the same basis as a public use of property. 
Property is devoted to a public use when, and only when, the 
use is one which the public in its organized capacity, to-wit, the 
State, has a right to create and maintain, and, therefore, one 
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which all of the public have a right to demand and share in. The 
use is public, because the public may create it, and the individual 
in creating it is doing thereby and pro tanto the work of the 
State. The creation of all highways is a public duty. Railroads 
are highways. The State may build them. If an individual 
does that work, he is pro tanto doing the work of the State. He 
devotes his property to a public use. The State, doing the work, 
fixes the price for the use. It does not lose the right to fix the 
price because an individual voluntarily undertakes to do the 
work. But this public use is very different from a public interest 
in the use. There is scarcely any property in whose use the pub- 
lic has no interest. * * * Eveiything, the manner and ex- 
tent of whose use affects the well-being of others, is property in 
which the public has an interest." {Budd v. New York, 143 U. 
S. 517, 549.) 

Brass's case differed in no substantial respect from Munn's case 
and that of Budd, and a bare majority of the court held that 
those cases required the aflSrmance of Brass's case. Four justices 
dissented in an opinion by Mr. Justice Brewer. 

The validity of statutes prohibiting the selling of liquors, which 
in strictness deprive a person of property, has been upheld, not- 
withstanding argument that such deprivation was without due 
process of law, the ground being that the Legislature may provide 
for the abatement as a nuisance of all property used for such for- 
bidden purposes, and that such legislation does not deprive of 
property without due process of law. 

In Kidd v. Pearson (128 U. S. 1), it was held that the effect of 
the prohibition statutes of Iowa was not to deprive a person of 
property without due process of law and that the right to sell was 
not one of the privileges and immunities that States have no 
power to abridge. 

In Bartemeyer v. Iowa (85 U. S. 129) it was held that under 
its police power the State might absolutely prohibit the sale of 
intoxicating liquors. Mr. Justice Miller in the opinion expressed 
a doubt as to whether, if the defendant, at the time the pro- 
hibition was imposed, had owned the glass of liquor, the effect of 
the statute would not have been to deprive him of his property 
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without due process of law, and, if so, whether it would not have 
been so far a violation of the Fourteenth Amendment as to call 
for judicial action by the Supreme Court. 

That question came before the court later in Mugler v, Kansas 
(123 U. S. 623). The Constitution and statutes of Kansas pro- 
hibited the manufacture or sale, within the State, of intoxicating 
liquors. Mugler owned a brewery which was fitted for no other 
purpose than the manufacture of beer, and while he conceded the 
right of the State to prohibit him from selling beer within the 
State, he asserted his right, notwithstanding the Constitution of 
the State, to continue the manufacture of beer in the property 
which he had built for the purpose when it was lawful for him to 
do so, the product to be used either for his own use or for export. 
He had on hand a quantity of beer, in the original packages, man- 
ufactured prior to the prohibition. He made one sale after the 
prohibition, but not for use on the premises. It was held that 
the legislation constituted a valid exercise of police power, and 
amounted simply to a prohibition of the use of property for pur- 
poses declared by valid legislation to be injurious to the life, 
morals or safety of the community ; that the prevention of such a 
use is not an appropriation of property for the public benefit, but 
amounts merely to a destruction of property employed in viola^ 
tion of law, which makes it a public nuisance, and that the State 
does not deprive the owner of his property without due process 
of law. 

It is settled, therefore, and perhaps rightly, that property de- 
stroyed in the proper exercise of the police power of a State need 
not be paid for. While it is not at all difficult to understand the 
reasoning by which that conclusion has been reached, it is diffi- 
cult to see the justice of it in many cases, or to make satisfactory 
answer to the question proposed by the statement of Mr. Justice 
Field in his dissenting opinion in Mugler 's case, **I cannot see," 
he said, **upon what principle, after closing the brewery, and 
then putting an end to its use in the future for manufacturing 
spirits, it can order the destruction of the liquor already manu- 
factured, which it admits by its legislation may be valuable for 
some purposes, and allows to be sold for those purposes. Nor 
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can I see how the protection of the health and morals of the people 
of the State can require the destruction of property like bottles, 
glasses, and other utensils, which may be used for many lawful 
purposes. It has heretofore been supposed to be an established 
principle, that where there is power to abate a nuisance, the 
abatement must be limited by its necessity, and no wanton or un- 
necessary injury can be committed to the property or rights of 
individuals. ' ' {Mugler v. Kansas, 123 U. S. 623, 678.) 

The decision in Miigler's case leaves one under the impression 
that there is no limit to the extent to which property may be de- 
stroyed, provided it has been made a public nuisance by legislation 
permitted by the police power; and I have not found any case 
in which the court has said that there may be a limit, but in Law- 
ton V, Steele, already referred to, the fish nets destroyed by com- 
mand of the statute being of trifling value, Mr. Justice Brown 
said: ** Where the property is of little value, and its use for an 
illegal purpose is clear, the Legislature may declare it to be a nui- 
sance, and subject to summary abatement.'* (Lawton v. Steele^ 
152 U. S. 133, 140.) But as the court was not called upon to 
decide any other question than whether the destruction of $216 
worth of fish nets under the circumstances and the statute was a 
proper exercise of police power, we can treat the clause quoted 
only as part of the argument, and not part of the decision, and 
assume that the law has not been changed since Mugler 's case. 
It would seem as if it must rest there ; for how will it help to de- 
termine the constitutionality of a given act to know the value of 
the thing destroyed? 

The last case I shall call special attention to while considering 
the police power is Holden v. Hardy (169 TJ. S. 366), a most in- 
structive case, in that it reviews many cases under the Fourteenth 
Amendment, beginning with the Slaughter-House cases, for the 
purpose of showing that the court has throughout recognized the 
development of the law on this subject, that law is a progressive 
science, and that the legal yard-stick of long ago cannot always be 
the standard when the question is. Was due process of law had? 
The case involved a Utah statute providing that **The period of 
employment of workingmen in all underground mines or workings 
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shall be eight hours per day, except in cases of emergency where 
life or property is in imminent danger." Violation was made 
a misdemeanor. One Holden employed a miner to work in an 
underground mine for ten hours a day. He was convicted and 
sentenced. The Supreme Court sustained the statute, quoting in 
its opinion, with approval, from the opinion of the State Court. 
From the quotation we learn that it was regarded as far more in- 
jurious to work in mines and smelters than in ordinary employ- 
ments, and for that reason the State Court deemed the provision a 
proper exercise of police power, and the number of hours pre- 
scribed, reasonable. This view was sustained by the Supreme 
Court, and it examined many cases passed upon by it since the 
adoption of the Fourteenth Amendment, furnishing illustrations 
tending to justify the boast of the devotees of the common law, 
that by the application of established legal principles the law has 
been, and will continue to be, developed from time to time so as 
to meet the ever-changing conditions of our widely diversified, and 
rapidly developing business interests. 

The court quoted from Mr. Justice Matthews in Hurtado v. 
California (110 U. S. 516, 530) : *'This flexibility and capacity 
for growth and adaptation is the peculiar boast and excellence of 
the common law. • * • The Constitution of the United States 
was ordained, it is true, by descendants of Englishmen, who in- 
herited the traditions of English law and history ; but it was made 
for an undefined and expanding future, and for a people gathered 
and to be gathered from many nations and of many tongues. 
And while we take just pride in the principles and institutions 
of common law, we are not to forget that in lands where other 
systems of jurisprudence prevail, the ideas and processes of civil 
justice are also not unknown. Due process of law, in spite of 
the absolutism of continental governments, is not alien to that 
code which survived the Roman empire as the foundation of 
modem civilization in Europe, and which has given us that funda- 
mental maxim of distributive justice — suum cuique tribuere. 
There is nothing in Magna Charta, rightly construed as a broad 
charter of public right and law, which ought to exclude the best 
ideas of all systems and of every age ; and as it was the character- 
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istic principle of the common law to draw its inspiration from 
every fountain of justice, we are not to assume that the sources of 
its supply have been exhausted. On the contrary, we shall expect 
that the new and various experiences of our own situation and 
system will mould and shape it into new and not less useful 
forms.'' (Holden v. Hardy, 169 U. S. 366, 388.) 

The court illustrated by forceful examples the necessity of rec- 
ognizing the change of conditions. It instanced coal mining and 
the manufacture of iron. When those industries began in Penn- 
sylvania in 1716 they were carried on in such a limited way and 
by such primitive methods that no special laws were deemed 
necessary to protect operatives, but they assumed such vast pro- 
portions in that and other States and developed so many dangers 
to the safety and health of those engaged in them that laws to meet 
such exigencies became necessary. The category of protective 
statutes and ordinances developed from other situations is men- 
tioned — ^those providing for fire-escapes for hotels, theaters, fac- 
tories, and other large buildings ; inspection of boilers ; appliances 
to obviate the dangers incident to railroad and steamboat trans- 
I)ortation; the protection of dangerous machinery against acci- 
dental contact ; the shoring up of ventilation shafts, etc. ; means 
for signalling in mines for fresh air ; the elimination; as far as 
possible, of dangerous gases; and safe means of hoisting and 
lowering employees in mines. The court said that statutes pro- 
viding such safeguards **have been repeatedly enforced by the 
courts of the several States ; their validity assumed, and so far as 
we are informed, they have been uniformly held to be consti- 
tutional;'' (Holden v. Hardy, 169 U. S. 366, 394), which of 
course, means, held not to violate the due process of law provision 
of the several State Constitutions, for, as we have seen, each State 
Constitution contains such a provision, or its equivalent. 

Among the State statutes other than those already mentioned 
that have been sustained as a valid exercise of the police power, 
are statutes changing the rate of interest on a judennent previously 
rendered (146 U. S. 162) ; requiring a practitioner of medicine 
to obtain a certificate that he is a graduate of a reputable medical 
college (129 U. S. 114) ; rendering a person liable for damages 
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resulting from his driving cattle on a hillside highway (165 U. S. 
180) ; locating harbor line on navigable waters, although includ- 
ing a wharf long established (146 U. S. 646) ; requiring cars to 
be heated otherwise than by stoves on railroads over fifty miles 
in length (165 U. S. 628) ; declaring liability of railroad com- 
panies for failure to fence tracks (149 U. S. 364) ; requiring loco- 
motive engineers to be licensed, and providing that railroad com- 
panies pay the fee of examination (128 U. S. 96) ; declaring a 
railroad company liable for damages to an employee, although 
caused by another employee (127 U. S. 206) ; fixing the damages 
at double the value of stock killed, when due to the neglect of a 
railroad company to maintain fences (129 U. S. 26) ; providing 
for immediate payment of wages by a railroad company to a 
discharged employee (173 TJ. S. 404) ; making water rents due a 
municipality a charge upon lands, with a lien having priority over 
all liens by mortgage (113 U. S. 506) ; providing for organiza- 
tion and government of irrigation districts, and the acquisition 
and distribution of water (164 U. S. 112) ; forbidding owners of 
natural gas works to allow the flow of gas into the open air (177 
U. S. 190) ; permitting the exaction of tolls for the use of an im- 
proved natural waterway (123 U. S. 288) ; fixing three cents per 
mile as the maximum rate within the State and classifying rail- 
road corporations by the length of their lines (125 U. S. 680) ; 
prohibiting options to sell grain (184 U. S. 425) ; providing for 
inspectionof mines at expense of owners (185 TJ. S. 203); requir- 
ing examination of horses and cattle by State Board when they 
are brought within the State (187 U. S. 137) ; declaring void all 
contracts for sales of stock on margins (187 U. S. 606) . 

THE POWER OF EMINENT DOMAIN. 

The power of the State to take private property for public use 
on payment of just compensation to the owner is inherent in 
sovereignty and necessary to it. Nearly all the State Constitu- 
tions prohibit such taking without just compensation, and the 
statutes thereunder provide a due and orderly procedure in the 
taking. Several Constitutions place a limitation on the Legisla- 
ture in such respect, and the Fourteenth Amendment prohibits 
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the States from taking without due process of law, which is con- 
strued to mean that there must be compensation, as well as orderly 
procedure in taking. 

Davidson v. New Orleans (96 U. S. 97) created at least a doubt 
whether the court would hold that the due process of law provision 
prohibited the State from taking property without just compen- 
sation, or taking it for private use. Mr. Justice Miller in the 
prevailing opinion said that a State statute **may violate some 
provision of the State Constitution against unequal taxation ; but 
the Federal Constitution imposes no restraints on the States in 
that regard. If private property be taken for public uses 
without just compensation, it must be remembered that, when the 
Fourteenth Amendment was adopted, the provision on that sub- 
ject, in immediate juxtaposition in the Fifth Amendment with 
the one we are construing, was left out, and this was taken." 
{Davidson v. New Orleans, 96 U. S. 97, 105.) Mr. Justice Miller's 
discussion and that of Mr. Justice Bradley in his dissent created 
a doubt which was not wholly removed by the decision in the 
California Irrigation cases (164 U. S. 112, 158). 

Later during the same term, however, the court held that the 
taking by a State of private property, without the owner's con- 
sent, for the private use of another is not due process of law. 
{Missouri Pacific By. Co. v. Nehrasha, 164 U. S. 403.) 

But if the court delayed long in removing the doubt created 
by the discussion in Davidson's case it did not fail to do it thor- 
oughly in Chicago, Burlington, etc, B, Co. v. Chicago (166 U. S. 
226). In that case the court not only held that the due process 
of law provision required the Federal Government to see that no 
State should take private property for public use without just 
compensation, and that the amendment is not complied with by 
the establishment of satisfactory legal procedure by legislative 
enactment ; but that it makes it the duty of the Federal courts to 
see that the action of the State courts thereunder does not de- 
prive the owner of property without due process of law. In other 
words, the opinion holds, as I read it, that for any substantial er- 
ror in the course of the procedure which may have affected the re- 
sult, the Federal Court will reverse, thereby making itself a court 
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of last resort in any and every case of eminent domain. The only 
questions said not to be open for consideration by the Supreme 
Court were questions of fact, for after a very careful discussion of 
the subject the court said: **Upon the reasoning in the case just 
referred to, it would seem to be clear that the last clause of the 
Seventh Amendment forbids the retrial by this court of the facts 
tried by the jury in the present case. ' ' Chicago, Burlington, etc., 
B, Co, V, Chicago, 166 U. S. 226, 244. ) Again it is said : ' * Even 
if we were of the opinion in view of the evidence that the jury- 
erred in finding 'that no property right, of substantial value in 
money, had been taken from the railroad company, by reason of 
the opening of a street across its right of way, we cannot, on that 
ground, re-examine the final judgment of the State Court. We 
are permitted only to inquire whether the trial court prescribed 
any rule for the guidance of the jury that was in absolute disre- 
gard of the company's right to just compensation.'' (Ibid. 264.) 
And after discussing Lent v, Tillson (140 U. S. 316), the court 
said : **In harmony with those views, we may say in the present 
case that the State Court having jurisdiction of the subject-mat- 
ter and of the parties, and being under a duty to guard and 
protect the constitutional right here asserted, the final judgment 
ought no«t to be held to be in violation of the due process of law en- 
joined by the Fourteenth Amendment, unless by its rulings upon 
questions of law the company was prevented from obtaining sub- 
stantially any compensation. " {Chicago, Burlington, etc, B, Co. 
V. Chicago, 166 U. S. 226, 247.) 

The case was one where the municipal authorities of Chicago 
were opening a street across the tracks of the railroad. The jury 
determined that the damages sustained by the railroad were one 
dollar. 

In the Supreme Court Mr. Justice Harlan, after laying down 
the proposition just quoted, proceeded to discuss the several claims 
of error made by the railroad company. One question was, 
'* Whether the railroad company, by reason of the opening of the 
street, was entitled to recover a sum equal to the difference be- 
tween the value of the land in question as land without any re- 
tion on its right to use it for any lawful purpose, and the value of 
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the land when burdened with the right of the public to use it for 
the purpose of the street crossing?'' (Ibid. 247.) It was also 
claimed, "That error of law was committed by the refusal of the 
court to allow the company to prove that in the event of the 
opening of the street it would be necessary, in order that the 
railroad be properly and safely operated, to construct gates and 
a tower for operating them," etc. (Ibid. 251.) Other alleged 
errors consisted of the court's refusal of several requests to 
charge. 

All the alleged errors were carefully considered by the court, 
and the conclusion finally reached that no erro^ of law had been 
committed, and therefore the judgment was affirmed. 

That I have not misread the opinion is evidenced by the dis- 
senting opinion of Mr. Justice Brewer, in the course of which he 
approves of **that which is said in the first part of the opinion as 
to the potency of the Fourteenth Amendment to restrain action 
by a State through either its legislative, executive or judicial de- 
partments, which deprives a party of his property without due 
compensation ; also the ruling that 'due process' is not always sat- 
isfied by the mere form of the proceeding, the fact of notice and a 
right to be heard." He adds: "It seems as though the denial 
which is so strenuously made as to the power of the State, through 
either its legislative, executive or judicial departments, is subject 
only to one limitation; that is, the verdict of a jury. The 
abundant promises of the fore part of the opinion vanish into 
nothing when the conclusion is reached. They amount to a mere 
brutum fulmen,'' 

That case was fully approved in Backus v. Fort 8t, Union 
Depot Co. (169 U. S. 557), so that now the courts of last resort 
in the several States may be treated as stopping places on the way. 
to the Supreme Court of the United States in proceedings to con- 
demn lands for public use, provided that after the verdict or 
award the defendant assigns, as ground for a new trial, that the 
statute authorizing the proceedings was in violation of due pro- 
cess of law. 

This is a very different outcome from that which seemed to 
be promised in Arrowsmith v. Harmoning (118 U. S. 194), where 
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the court said : "Tlie constitutional provision is, ^nor shall any 
State deprive any person of life, liberty or property without due 
process of law.' Certainly a State cannot be deemed guilty of a 
violation of this constitutional obligation simply because one of 
its courts, while acting within its jurisdiction, has made an erron- 
eous decision. The Legislature of a State performs its whole duty 
under the Constitution in this particular when it provides a law 
for the government of its courts while exercising their respective 
jurisdictions, which, if followed, will furnish the parties the nec- 
•essary constitutional protection. All after that pertains to the 
courts, and the parties are left to the appropriate remedies for 
the correction of errors in judicial proceedings." 

THE POWER OF TAXATION. 

It is difficult to understand how the parties to whom Senator 
Conkling referred in his argument in the San Mateo County casCj 
as appealing for congressional and administrative protection 
against invidious and discriminating State and local taxes, could 
have expected very much relief from the due process of law pro- 
vision, in view of the fact that the power to tax belongs exclusively 
to the legislative branch of the government, as the Supreme Court 
had consistently maintained from 1819, in which year McCulloch 
V. Maryland (17 U. S. 316-428) was decided. In that case Chief 
Justice Marshall said : * * It is admitted, that the power of taxing 
the people and their property is essential to the very existence of 
government, and may be legitimately exercised on the objects to 
which it is applicable, to the utmost extent to which the govern- 
ment may choose to carry it. The only security against the 
abuse of this power is found in the structure of the government 
itself. In imposing a tax, the Legislature acts upon its constitu- 
ents. This is, in general, a sufficient security against erroneous 
and oppressive taxation. The people of a State, therefore, give 
to their government a right of taxing themselves and their prop- 
erty, and as the exigencies of government cannot be limited, they 
prescribe no limit to the exercise of this right, resting confidently 
•on the interest of the legislator, and on the influence of the con- 

logba 
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stituents over their representative, to guard them against its 
abuse." 

It had not been the rule in England, nor in this country since 
its independence, to collect taxes by regular judicial proceedings, 
as the Supreme Court has several times since the adoption of the- 
Fourteenth Amendment said. The Legislatures of the several 
States, except in so far as restrained by their Constitutions, are- 
regarded as supreme in the matter of levying taxes, and may, as 
Mr. Justice Bradley said in BalVs Oap B. Co. v. Pennsylvania 
(134.U. S. 332, 337), ** exempt certain classes of property from 
any taxation at all, such as churches, libraries and the property of 
charitable institutions. It may impose different specific taxe& 
upon different trades and professions, and may vary the rates of 
excise upon various products ; it may tax real estate and personal 
property in a different manner ; it may tax visible property only 
and not tax securities for the payment of money; it may allow 
deductions for indebtedness or not allow them. All such regula- 
tions and those of like character, so long as they proceed within 
reasonable limits and general usage, are within the discretion of 
the State Legislatures or the people of the State in framing their 
Constitutions." 

Nevertheless, aggrieved taxpayers have frequently appealed 
to the Supreme Court of the United States for relief against 
State statutes, on the ground that they offend against the due 
process of law provision. Now the court, speaking through Mr. 
Justice Harlan, has said: **It is conceivable that taxation m^j 
be of such a nature and so burdensome as properly to be char- 
acterized a taking of private property for public use without just 
compensation. But in order to bring taxation imposed by a State, 
or under its authority, within the scope of the Fourteenth Amend- 
ment of the National Constitution, the case should be so clearly 
and palpably an illegal encroachment upon private rights as to 
leave no doubt that such taxation by its necessiary operation is 
reially spoliation under guise of exerting the power to tax.' 
{Henderson Bridge Co, v, Henderson, 173 U. S. 592, 614.) In 
the great majority of cases, however, the court has sustained the- 
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local taxing statutes, as the following instances will tend to 
show : 

It sustained the New York statute imposing a franchise tax 
upon capital of a foreign corporation employed within- the State 
(171 U. S. 658) ; the imposition of a tax by a Kentucky munici- 
pality upon a bridge built across the river to Ohio (173 U. S. 592) ; 
a statute taxing mortgagee's interest in land as real estate, re- 
gardless of his residence (169 U. S. 421) ; a taxation of a debt to 
resident which is secured by mortgage in another State (100 U. S. 
491) ; statutes imposing inheritance tax, although exempting cer- 
tain classes of persons, or making different rates for different 
classes, and although the effect was to tax the same inheritance in 
two States (18 Sup. Ct. Rep. 594; 49 U. S. 429; 183 U. S. 278; 
188 U. S. 97; 188 U. S. 189) ; a statute creating new taxing dis- 
tricts (170 U. S. 304) ; a statute providing that owner in action 
for killing a dog may recover only the dog's assessed valuation, 
and if not on the assessment roll he cannot recover (166 U. S. 
698) ; a taxation of national bank, even though savings banks and 
trust deposits are exempt from like tax (121 U. S. 138; 125 U. S. 
60; 125 U. S. 83); an ad valorem assessment of cost 
of irrigation (164 U. S. 158); a charter provision for as- 
sessment for sewers not requiring notice, the court holding 
that notice was implied (149 TJ. S. 30) ; a statute allow- 
ing free use of water and exempting company from taxa- 
tion (142 TJ. S. 79) ; the taxation of domestic property of a 
corporation, the value of which is determined with reference to 
entire capital (165 U. S. 194) ; the exaction of tolls for use of 
improved natural waterway (123 U. S. 288) ; a statute making 
tax deeds, after record for specified time, conclusive of the reg- 
ularity of proceedings (177 U. S. 318) ; a statute prohibiting any 
person from voting or serving as a juror unless, among other 
qualifications, he has paid his taxes (170 U. S. 213) ; a statute au- 
thorizing collection of back taxes which were not on assessment 
roll (183 U. S. 471) ; a license tax on merchants proportioned to 
amount of sales, but different classes paying different rates (184 
U. S. 329) ; a statute not providing for notice of the taking of 
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lands for streets to those to be assessed, though providing for 
notice to them of the assessment (184 U. S. 423) ; a State tax on 
stock of non-resident in domestic corporation, when resident is 
taxed by municipality (185 U. S. 344) ; a statute making a tax 
deed prima facie evidence of truth of its recitals (187 U. S. 51) ; 
the taxation of express companies on ** receipts of their business 
done in the State*' (142 U. S. 339) ; a statute declaring lands for- 
feited to the State which for five years are not reported for tax- 
atioii, but exempting owners of less than 1,000 acres (171 U. S. 
404). 

The following statutes have been condemned: One making 
non-resident personally liable for taxes (173 U. S. 193) ; a taxa- 
tion in Kentucky of an Indiana franchise to company running 
ferry between the two States and holding, also, a Kentucky fran- 
chise (188 U. S. 189). 

These decisions show that the tendency of later years to as- 
sume that the judicial department of the government can and 
should review and correct the errors of the legislative and execu- 
tive — manifested in many reported cases, the assemblage of which 
would certainly be interesting, and may soon become necessary 
as a warning — ^has received little support from the United States 
Supreme Court while considering the assaults upon taxing stat- . 
utes of States and the procedure thereunder. 

PROCEDURE CIVIL AND CRIMINAL. 

Many interesting cases are to be found that could be grouped 
under this head, but the already too great length of this paper 
compels but the briefest reference to a few of them. 

It has often been said, in effect, that a State does not violate 
the Fourteenth Amendment if its courts, while acting within 
their jurisdictions, are guilty of irregularities and errors in their 
procedure. {Kenna/rd v. Louisiana, 92 U. S. 480 ; Arrowsmith v. 
Harmoning, 118 U. S. 194; In re Converse, 137 U. S. 624). 

Chief Justice Waite expressed the view of the court in these 
words in Kennard 's case : ' ' The question before us is not whether 
the courts below, having jurisdiction of the case and the practicej 
have followed the law, but whether the law if followed would have 
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furnished Kennard the protection guaranteed by the Constitu- 
tion." {Kennard v, Louisiana, 92 U. S. 480, 481). 

A different view of the duty of the court obtains in cases arising 
under statutes, the direct object of which is the taking of private 
property for public use, as has already been said when considering 
the case of Chicago, Burlington, etc, B. Co. v. Chicago (166 U. S. 
226). 

It has been said that due process of law is secured within the 
meaning of the Fourteenth Amendment, if the laws operate on all 
alike, and do not subject the individual to an arbitrary exercise 
of the power of the government. {Duncan v, Missouri, 152 U. S. 
377.) And in another case it was held that the State has full 
control over the procedure in its courts both in civil and criminal 
. cases subject only to the qualification that such proceedings must 
not work a denial of fundamental rights or conflict with specific 
and applicable provisions of the Federal Constitution. (Brown 
V, New Jersey, 175 U. S. 193 ; Iowa Gent. By. Co. v. Iowa, 160 U. 
S. 389 ; Ex parte Beggel, 114 U. S. 642.) 

It has been held that the due process of law provision does not 
prevent the State from giving jurisdiction to courts of equity to 
entertain a suit to establish the rights of the owner of an equitable 
interest in lands as against the legal owner, although it deprives 
him of his right to a trial by jury (121 U. S. 282) ; also that the 
provision does not prohibit a criminal trial without a jury where 
the accused has waived it as permitted by statute (146 U. S. 314) ; 
nor a sale of infant's real estate where a guardian's bond was not 
given as required by statute (118 U. S. 134) ; nor a statute making 
railroad companies liable for all damages to employees, even when 
caused by fellow workmen (127 U. S. 205) ; nor proceedings ac- 
cording to common law for contempt, without a jury (134 U.^. 
31 ; 128 U. S. 289 ; 171 U. S. 101 ; 158 U. S. 564) ; nor a trial in quo 
warranto proceedings, without a jury (169 U. S. 586 ; nor a decis- 
ion holding that libelous matter in a pleading was privileged (175 
U. S. 409) ; nor a judgment against a party not named as a defend- 
ant nor summoned, but appearing and contesting the suit (177 
U. S. 230) ; nor a bill in equity to invalidate a judgment for tort 
committed under military authority (131 U. S. 405) ; nor a statu- 
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tory provision construing a special appearance into a general 
appearance (137 U. S. 15) ; nor a trial and sentence by a judge 
de facto of a court de jure (139 U. S. 504) ; nor a decision by a 
State Court against a defendant who contended that his warrant 
of execution was issued contrary to State statute (159 U. S. 660) ; 
nor a dismissal of appeal of an accused person after he has es- 
caped, the dismissal to take effect unless he returns (166 U. S. 
138) ; nor omission of statutory provision for appeal in capital 
cases (153 U. S. 684; 156 U. S. 272). 

The court has held, however, that the due process of law pro- 
vision is offended against by a judgment denying plaintiff pos- 
session in an action of ejectment, on the ground that defendant 
had acquired title at an administrator's sale pursuant to order 
of Probate Court based in part upon evidence tending to show 
plaintiff's death (154 U. S. 34) ; and is also violated by a judg- 
ment in a proceeding begun by service of process on a defendant 
in Virginia requiring him to appear and answer in Texas within 
five days (176 U. S. 398). 

Mr. Justice Gray, in the course of the argument in Lowe v. 
Kansas ( 163 U. S. 81, 85) , said : ' * Whether the mode of proceed- 
ing, prescribed by this statute, and followed in this case, was due 
process of law, depends upon the question whether it was in sub- 
stantial accord with the law and usage in England before the 
Declaration of Independence, and in this country since it became 
a nation, in similar cases.'' And the rule thus laid down has been 
criticised by a distinguished constitutional lawyer as ''hardly an 
accurate or safe definition," because **the law is essentially a 
progressive science ; and its structure and the rules of procedure 
must continue to change as required by new conditions of society." 
The criticism would be well founded if the court intended to 
assert that there would not be due process of law unless precedent 
could be found for it either in the law and usage in England prior 
to the establishment of our government, or in this country since 
that time. In such case opportunity for the development of the 
law to meet the new situations constantly arising would be lack- 
ing. But the language employed is broader, suggesting that the 
true test is, ** whether it was in substantial accord with the la^ 
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iind usage ' ' of the long period mentioned, thus affording an Oppor- 
tunity to apply the established principles of law to the new con- 
ditions constantly arising. 

That the court has steadily given to the rule the wider scope I 
Jiave suggested will sufficiently appear from an examination of 
the cases I have referred to under this head. Indeed, it is impos- 
sible to make a study of the decisions of that great court relating 
to the Fourteenth Amendment in its entirety, without heartily 
endorsing that very interesting statement made by Mr. Justice 
Brown in Holden v. Hardy (169 U. S. 366, 385), from which I 
take a brief extract: *'An examination of both these classes of 
<;ases under the Fourteenth Amendment will demonstrate that, 
in passing upon the validity of State legislation under that amend- 
ment, this court has not failed to recognize the fact that the law is, 
to a certain extent, a progressive science ; that in some of the 
States methods of procedure, which at the time the Constitution 
was adopted, were deemed essential to the protection and safety 
of the people, or to the liberty of the citizen, have been found to 
138 no longer necessary ; that restrictions which had formerly been 
laid upon the conduct of individuals, or of classes of individuals, 
had proved detrimental to their interests ; while, upon the other 
hand, certain other classes of persons, particularly those engaged 
in dangerous or unhealthy employments, have! been found to be 
in need of additional protection. ' ' 

As this subject covers but one of the provisions of the Four- 
teenth Amendment, consideration of the others has been inten- 
tionally avoided. Indeed, I have not been able in this paper to 
do more than call attention to some of the decisions which serve 
to point out the vantage ground in' the development of our law 
which this little phrase, "due process of law/' inherited from our 
English ancestors, occupies. More and more every year is it in- 
voked, by reason of its place in the Fourteenth Amendment, to 
challenge the action of State governments, and the time cannot be 
predicted when such efforts will cease. 

But it may be safely asserted that the restraining power of the 
Fourteenth Amendment as against the States will be exercised 
far more conservatively by that court of which every citizen is 
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justly proud, than it would be were the exercise of it confined to* 
the other departments of the National Government. 

Evidence in support of that assertion is to be found in the- 
Civil Rights Act, passed by Congress March 1, 1875, by which it 
undertook to make certain acts committed by individuals offenses^ 
which could be prosecuted and punished by proceedings in the 
United States courts, and in the decision of the Supreme Court 
(109 U. S. 3), declaring the first and second sections of the act 
unconstitutional and void. Of the statute, Mr. Justice Bradley, 
who wrote the opinion of the court, said: **In other words, it 
steps into the domain of local jurisprudence, and lays down rules 
for the conduct of individuals in society toward each other, and 
imposes sanctions for the enforcement of those rules, without re- 
ferring in any manner to any supposed action of the State or its 
authorities. If this legislation is appropriate for the enforcing of 
the amendment it is difficult to see where it is to stop. Why may 
not Congress with equal show of authority enact a code of laws for 
the enforcement and vindication of all rights of life, liberty and 
property r ' (Ibid. 14) . The argument of the court is unanswer- 
able, and its decision accomplished not alone the destruction of 
the unconstitutional sections of the statute, but put an end to all 
further attempts by acts of Congress to encroach in that direction 
upon the reserved rights of the States under the claim that the 
States had conferred the authority upon Congress by the Four- 
teenth Amendment. 

In conclusion, I feel warranted in saying that, valuable beyond' 
compare as has been the service of the Supreme Court of the 
United States to the people during all the period of its existence 
— although mistakes have at fimes been made and will of necessity 
be made in the future — it has never been charged with a greater" 
responsibility than that placed upon it by the adoption of the 
Fourteenth Amendment — a responsibility to the meeting of which 
its individual members have patriotically devoted their supremest 
energies, great abilities, and broad scholarship, keeping ever in 
mind — as appears from the many opinions written — ^the danger 
expressed by Mr. Justice Miller in the Slaughter-House cases of so* 
far extending the Fourteenth Amendment as **to fetter and de- 
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grade the State governments.'' It is true that the amendment. 
has been given — and necessarily so, because of its comprehensive 
language — a broader scope than the majority contemplated at that 
time, nevertheless the court was able to say in Holden v. Hardy — 
after calling attention to the many changes in the statutes of 
States subsequent to the adoption of the Fourteenth Amendment, 
some of which were challenged in the courts as offending against 
the due process of law provision — **They are mentioned only for 
the purpose of calling attention to the probability that other 
changes of no less importance may be made in the future, and that 
iw^hile the cardinal principles of justice are immutable, the meth- 
ods by which justice is administered are subject to constant fluc- 
tuation, and that the Constitution of the United States, which 
is necessarily and to a large extent inflexible and exceedingly dif- 
ficult of amendment, should not be so construed as to deprive the 
States of the power to so amend their laws as to make them con- 
form to the wishes of the citizens as they may deem best for the 
public welfare without bringing them into conflict with the- 
supreme law of the land. ' ' 
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THE CONSTITUTIONALITY, OPERATION AND EF- 
FECT OF LAWS TAXING FRANCHISES, AND ES- 
PECIALLY THE GEORGIA FRANCHISE TAX ACT. 



PAPER BY 

ARTHUR GRAY POWELL, 

OP BLAKELY. 



Mr, President and Gentlemen: 

A paper upon the subject of the taxation of franchises seems to 
have been rendered timely for this occasion, by reason of the pas- 
sage, at the last session of the General Assembly, of an act provid- 
ing for the taxation of franchises in this State. It is unnecessary 
to state to those who have examined the question, even cursorily, 
that in a monograph of this character, it will be impossible to cover 
sXL the range which the question of franchise taxation has taken, 
in our system of jurisprudence, and that only a few of the more 
important phases can be noticed. 

The law governing this branch of taxation is less difficult in 
principle than in application. Those fundamental rules which 
govern all other forms of taxation apply with equal certainty to 
the taxation of franchises. When the constitutional landmarks 
are followed, the tax is legal, when departed from, illegal. 

Some ambiguity has arisen from the dual use of the term "fran- 
chise tax,'' it being used indiscriminately to denote a special occu- 
pation or privilege tax or license fee exacted of those engaging in 
certain businesses, as well as a tax placed upon franchises re- 
:garded as property. 

(222) 
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In the application of legal principles, however, the same dis- 
«crimination is uniformly made between the two uses of the expres- 
sion that is made between all other special or privilege taxes and 
ad valorem or property taxes. Under Constitutions, which, as 
does our own, provide that special taxes shall be uniform and that 
property taxes shall be ad valorem, franchise taxes, when laid in 
the nature of privilege or occupation taxes, must be uniform, 
while taxation upon franchises regarded in the sense of a certain 
class of intangible property must be ad valorem. 
The Georgia Act of December 17, 1902, provides : 
**That the term 'special franchise,' as used in this Act, shall 
include every right and privilege exercised within this State, 
granted to any person, partnership or corporation by the State or 
its authority, or by any county or county officer, or officers, or any 
municipal corporation or officer thereof, for the exercise of the 
power of eminent domain, or for the use of any public highway 
or street, or the land above or below any highway or street within 
the limits of said State, and every special right exercised within 
this State granted by charter, resolution, by-law, statute or other- 
wise, whether under the laws of this or any other State, for the 
exercise of any public service, such as the construction and opera- 
tion of railroads equipped for steam, electricity, horse-power, com- 
pressed air, or otherwise, for the common carrying of passengers 
or freight; the construction or operation of any plant or plants 
for the distribution and sale of gas, water, electric lights or 
power, steam heat, refrigerated air, or other substances by means 
of wire, pipes, or conduits made under or above any street, alley, 
or highway, or the construction and operation of any telephone or 
telegraph plant; all rights to conduct wharfage, dockage, or 
cranage business; the conduct of any express business or the 
operation of sleeping, palace, dining or chair-cars ; all rights and 
privileges to construct, maintain, or operate canals, toll roads, or 
toll bridges; the right to carry on the business of maintaining 
equipment companies, navigation companies, freight or passenger 
depots, and every other like special function dependent upon the 
grant of public powers or privileges not allowed by law to natural 
persons or involving the performance of any public service, not 
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including the mere right to be a corporation by trading or manu- 
facturing, or other corporation exercising no special franchise 
above numerated/' 

In Section 3 of the Act, it is provided that **said franchises 
shall be taxed at the same rate as other property upon the value 
thereof/' 

This Act, therefore, levies not a special or privilege tax, but re- 
gards the franchises defined in the Act as property and taxes 
them dd valorem. 

It is the purpose of this paper to treat principally upon this 
form of franchise taxation. 

As to the constitutionality of the Georgia statute, its legality, 
so far as its main features are concerned, seems to be well estab- 
lished by an abundance of authority ; in fact, it would seem that, 
under a Constitution like ours, which requires all property not 
specially exempted to be taxed, franchises are proper subject-mat- 
ter for taxation, even in the absence of special statute. 

At. Nat. B. & L. Asso. v. Stewart, 109 Ga. 80, 32 S.E. 73. 
N. 0. C. & L. Ry. Co. v. New Orleans, 143 U. S. 192, 36 L 

ed. 121. 
Fon du Lac Water Co. v. Fon du Lac, 82 Wis. 322, 16 L. K. 

A. 581. 
Com. Elec. Power Co. v. Judson, 21 Wash. 49. 
A franchise, or ** special franchise" as it is distinctively called 
in the Georgia statute, is property, has the same protection under 
the Constitutions, State and Federal, as other property has, and 
is, therefore, taxable as such. 

Warring v. Ga. Med. Soc. 38 Ga. 626. 
Bridge Co. v. Dix, 6 How. (U. S.) 507, 12 L. ed. 507 
Saving Society v. Coite, 6 WaU. (U. S.) 594, 18 L. ed. 897. 
N. Mo. Ry. Oo. v. Maguire, 20 Wall. 46, 22 L. ed. 287. 
The venerable Elacketone, that even those who are unlearned 
and uninitiated into the mysteries of the law miay know exactly 
wha/t a franchise is, informs us that it is an incorporeal heredita- 
ment, one of those bug-bears of the law which young law students 
have ever associated in their minds with nightmares, sea serpents, 
ichthyosaurians, advowsons, corodies, f rankalmoigns, estates tail; 
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and such like, and which those of the inner circle have classed 
with auditors' reports, election contests, land line disputes, and 
the other monsters of the law. 

In 1839, the Supreme Court of the United States, following the 
definition given by Blackstone and other common law writers, but 
changing it to conform to our Constitution and form of govern- 
ment, declared, '* Franchises are special privileges conferred by 
government upon individuals which do not belong to the citizens 
of the country generally of common right. It is essential to the 
character of a franchise that it should be a grant from sovereign 
authority, and iA this country no franchise can be held which is 
not derived from a law of the State/' This definition has been 
adhered to, with slight modification, by the lexicographers, law 
writers, and courts of the country ever since. 

Bank of Augusta v. Earle, 13 Pet. (U. S.) 595, 10 L. ed. 274. 

California v. Central Pacific, 127 (U. S.) 1, 32 L. ed. 157. 
This definition, however, has not been so limited as not to include 
grants made from subordinate branches of government, such as 
municipal corporations. 

People V. O'Brien, 111 N. Y. 1, 2 L. R. A. 254. 

Boreel v. N. Y?; 2 Sandf . 552. 

A. Nash. St. Ry. v. Morrow, 87 Tenn. 406 ; 2 L. R. A. 853. 

B. U. P. R. Co. V. Baltimore, 71 Md. 405. 

Thus many forms of intangible property are not included in 
the technical meaning of the word ** franchise" and it is well to 
keep the definition in mind when we come to consider what intan- 
gible property of a person or corporation is to be included in the 
return of a franchise for taxation. 

In the first place, that which exists of common right and which 
does not depend upon a grant from sovereign authority is not 
included. For instance, where the ordinary definition of the term 
has not been extended by legislation, commercial or professional 
good will is not included in a tax on franchises. 

A citizen owning lands upon a navigable stream may be the 
proprietor of a public ferry across the stream and of a freight 
warehouse at his landing. The amount of tangible property con- 
nected with each enterprise may be identical, the operating ex- 
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penses of each may be the same, the income from the one may^ 
equal the income from the other, and each may show a return in 
revenue far exceeding the percentage usually yielded by other in- 
vestments of like amount of capital. His right to operate a public 
ferry is dependent upon the grant of a franchise from the State, 
his authority to conduct the warehouse business exists of common 
right. The intangible value, therefore, attaching to his ferry is 
a franchise and is taxable as such, while the similar intangible 
value connected with his warehouse business is mere commercial 
good will, in consequence of its public patronage and local position 
and is not taxable as a special franchise. 

Louisville Tobacco Warehouse Co. v. Ky., 49 S. W. 1069. 
Nor is an easement or privilege obtained from a private person 
or corporation a franchise in the ordinary sense of the word. Thus 
the Baltimore, Catonsville & Ellicott's IVIills Passenger Kail- 
way, which purchased its right of way from a turnpike company 
and which had no street franchise or concession of any kind con- 
ferred on it by the State or city is held not to be subject to a tar 
laid on franchises, while the other street railway companies of 
Baltimore are held subject, the latter having obtained permits 
from the municipality to use its public streets. 

Mayor, etc. Baltimore v. B. C. & E. Ry., 84 Md. 1, 33 L. E. 
A. 503. 

Monmouth Park Asso. v. Assessors, 60 N. J. L. 372. 
This- element of the definition of a franchise, that it must be a 
right derived from a sovereign, is involved in the determination of 
the situs of a franchise for the purposes of taxation. 

The United States Supreme Court in the recent case of Louis- 
ville and Jeffersonville Ferry Co. vs. The Commonwealth of Ken 
tucky, decided February 23, 1903, (reported in advance sheets U. 
S. Supreme Cburt Ck Eep. L. ed. October term, 1902, 'No. 10, 
page 463) definitely holds that the situs of a franchise is only 
within the State by which it is granted and that an attempt by the 
State of Kentucky to tax one of its domestic corporations upon a 
franchise held by it, but granted under the laws of the State of 
Indiana was void, as being a deprivation by the State of Ken- 
tucky of the property of the complainant without due process of 
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law, in violation of the Fourteenth Amendment of the Federal 
Constitution. 

The Georgia Act by its terms subjects to taxation ** every speciaF 
right exercised within this Statei, granted by charter, resolution, 
by-law, statute, or otherwise, whether under the laws of this or 
any other State.'' It seems clear, therefore, in the light of the- 
decision mentioned above, that the provisions of this Act, so far 
as they seek to tax franchises and rights existing under the laws 
of other States, although exercised hy persons or corporations in 
this State, are unconstitutional and void. 

The doctrine here stated is not to be confused with the proposi- 
tion that, while a State may not directly impose taxes upon fran- 
chises conferred by other States, yet each State may impose such 
terms as it sees fit upon foreign corporations which desire to do 
business within the State and may impose license fees and other 
excises upon them, even though measured by the value of fran- 
chises and property held by such foreign corporations in other 
States. It cannot, however, impose any such terms upon corpora- 
tions which have the right to carry on their business without the 
consent of the State, as is the case where a foreign corporation 
rests its right to enter the State and carry on its business there 
upon the Federal nature of its business, for example, owner^ of 
copyrights and patents, telegraph companies who have accepted^ 
the provisions of the Act of Congress of July 24, 1866, National* 
Banks, and corporations engaged exclusively in interstate com- 
merce. Such taxes upon foreign corporations are purely privi- 
lege taxes and are not included properly in a discussion of taxes 
laid upon franchises, where they are regarded as property as is^ 
the case under the Georgia Act. 

Maine v. Grand Trunk Ky. Co., 142 U. S. 217, 35 L. ed. 
994. 

Philadelphia & S. M. S. S. Co. v. Penn., 122 U. S. 326, 30- 
L. ed. 1200. 

Cooley on Taxation, 2nd ed. 23, 27. 

New York v. Johnson Co., 159 N. Y. 70, 45 L. E. A. 126.- 

Hooper v. California, 155 U. S. 648,. 39 L. ed. 297. 
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Ducat V. Ohicago, 10 WalL (U. S.) 410, 19 L. ed. 972. 
Pambina Co. v. Penn., 125 U. S. 181, 31 L. ed. 650. 
Leloup V. Mobile, 127 U. S. 640, 32 L. ed. 311. 
Gloucester Ferry Co. v. Penn., 114 U. S. 196, 29 L. ed. 

158. 

Postal Tel. Co. v. Charleston, 153 TJ. S. 692, 38 L. ed. 871. 

Cognate to this proposition that a State connot directly tax a 

franchise held under the laws of a sister State is the question of 

the power of a State to tax franchises and rights held under the 

laws of the United States. 

It may be stated that, abstractly speaking, franchises granted 
by the Federal Government, in accordance with its constitutional 
powers, are not subject to State taxation. 

McCuUough V. Maryland, 4 Wheat, (TJ. S.) 316. 
Oabom v. Bank, 9 Wheat (U. S.) 738. 
Weston V. Charleston, 2 Pel. 466, 7 L. ed. 447. 
California v. C. P. Ey. Co., 127 U. S. 1, 32 L. ed, 150. 
C. P. Ey. Co. V. California, 162 U. S. 91, 40 L. ed. 903. 
However, the States have found so many ways of doing by in- 
direction what is forbidden to be done directly, that this rule has 
now almost become the exception. It must also be remembered 
that the agencies of the Federal Government are exempt from 
State taxation only so far as such taxation may interfere witli 
or impair their efficiency in performing the functions by which 
they serve the Government. 

W. U. Tel. Co. V. Att'y Gen., 125 U. S. 530 (3), 31 L. ed. 

790. 

The special right held by the patentee to manufacture an arti- 

•cle patented under the laws of the United States is not subject to 

State taxation, but the article itself when manufactured is subject 

to taxation. • 

Webber v. Virginia, 13 Otto (103 U. S.), 344, 26 L. ed. 

565. 
Edison Co. v. Assessors, 156 N. Y. 417, 42 L. E. A. 290. 
National banks are to be taxed only according to the rule pre- 
scribed by the United States statute. 
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* The question as to the right of a State to tax the franchises 
rand intangible property of a bridge company, owning a bridge 
-spanning a navigable stre'am between two States has been to the 
•Supreme Court of the United States in several different cases, 
and in each case it has been held that the fact that a bridge over 
such navigable stream is made a post road by an Act of Congress, 
which also regulates the height of the bridge, etc., does not inter- 
fere with the right of the State to impose taxes upon the bridge 
company, and that the value of the intangible property in such 
•cases is properly estimated as a subject of taxation in the State 
which granted the franchise to the Company, by estimating the 
total value of the entire property in both States, and deducting 
therefrom the tangible property in the State named as well as 
all the property tangible and intangible in the other State, al- 
though certain privileges have been granted the corporation by 
the laws of the other State and by the Act of Congress. 

Henderson Bridge Co. v. Ky., 166 U. S. 150, 41 L. ed. 953. 

Keokuk & Hamilton Bridge Co. v. Illinois, 175 U. S. 626, 
44 L. ed. 299. 

Henderson Bridge Oo. v. Henderson, 173 U. S. 592, 43 L. 
ed. 823. 
As to telegraph companies, the Act of Congress of July 24, 
1866, provides that any telegraph company which accepts the 
provisions of the Act shall have the right to construct, maintain 
and operate lines of telegraph over any portion of the^ public do- 
main of the United States, and over and along atiy of the military 
and post roads of the United States, and makes them govern- 
mental agencies. Under the term "post roads," as defined in 
§3964 of the Revised Statutes of the United States, all the rail- 
roads and nearly all the public roads in the country are included. 
A direct tax upon this very valuable and extensive franchise has 
been held void. 

San Francisco v. W. U. Tel Co., 96 Cal. 140, 17 L. R. A. 
301. 

W. U. Tel. Oo. V. Texas, 105 U. S. 460, 26 L. ed. 1067. 
But in a decision rendered in the Supreme Court of the United 

a6 gba 
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States about thirty days ago, in which the Western Union Tele- 
graph Company sought to avoid a tax imposed by the State of 
Missouri, which, though not in terms, yet in effect, included Its 
franchises, proportioned according to what is known as the unity 
of use theory of taxation of corporate property, the Court estab- 
lishes the propositions: that the Company owed its existence 
as a corporation and its right to exercise the business of tele- 
graphing to State laws; that the privilege of running its lines of 
wires over and along the public domain and military and post 
roads was granted by Congress, but that the statute was merely 
permissive a»d conferred no exemption from the ordinary bur- 
dens of taxation ; that the State could not directly nor indirectly 
prevent or hinder the corporation from placing or operating 
their lines along the post roads, but that the corporation could be 
taxed, for the protection it receives from the State upon its real 
and personal property, as any other person would be, and, the 
method of taxation by which the whole property of a corporation 
tangible and intangible, is considered as a unit or entirety and 
proportioned accordingly, having previously been declared law- 
ful, the tax was upheld. 

W. TJ. Tel. Co. V. Mo., Advance sheets, Opinions^ TJ. S. 
Supt. Ct. L. ed. Oct. Term, 1902, Na 14, p. T30. 
See also — 

Altt'y Gen. v. W. TJ. Tel. Co., 141 TJ. S. 40, 35 L. ed. 628. 

W. U. Tel. Co. V. AttV Gen-, 125 U. S. 530, 31 L. ed. 790.. 

lieloup V. Mobile, 127 U. S. 640, 32 L. ed. 311. 

W. TJ. Tel. Co. V. Seay, 132 U. & 472, 33 L. ed. 409. 
Where a corporation holds a franchise from the State seeking- 
to impose the tax, it may be taxed upon such franchise, notwith- 
standing it may also hold franchises from other States or' the 
United States. 

Henderson Bridge Co. v. Ky., 166 TJ. S. 150, 41 L. ed. 953. 

Keokuk & Hamilton Bridge Co. v. Hlinois, 175 U. S. 626, 
44 L. ed. 299. 
While a State may not directly tax franchises granted by sister 
States or by the TJnited States, yet there is no legal obstacle to* 

• Digitized by CjOOQIC 



LAWS TAXING FRANCHISES. 231 

their becoming an element in the fixing of the valuation of the 
property of a corporation for taxation under what has been called 
the ** unity of use" theory of taxation. Several States now have 
statutes of this character. They generally provide substantially 
that such corporations as interstate railroad, express, sleeping 
car and telegraph companies, whose properties extend through 
more than one State, and whose movable effects are constantly 
shifting from one State to another, but whose property is joined 
together in a unity of us© and of ownership, shall be considered 
in respect to their properties las one homogeneous entirety, and 
shall return for taxation, to the State such proportion of their en~ 
tire property, tangible and. intangible, as the mileage of their 
lines in the State bdars to the 'total mileage of all their lines, 
within and without the Statef. 

Thus in the State of Ohio an express company whose principal 
office was in New York, and whose capital stock had a market 
value of about $16,000,000.00 (which was considered as the en- 
tire value of all the corporate property, tangible and intangible), 
but which had in Ohio only approximately $70,000.00 worth of 
tangible property, was assessed taxes upon the amount of $533,- 
000.00, on the basis that this was in accordance with the propor- 
tion existing between the mileage of the company's lines in Ohio 
and the total mileage of its lines, although of the sixteen million 
dollars capital stock, about twelve millions represented franchises 
and intangible assets. Thus Ohio was reaching franchises and 
other intangible assets in other States and subjecting them to 
her taxation, but after the question had been ably argued both 
upon hearing and rehearing, the Supreme Court of the United 
States sustained the tax, and this precedent has been followed 
and established in several subsequent cases. 

Adams Express Co. v. Ohio State Auditor, 165 U. S. 194, 

41 L. ed. 683. 

Same ease on rehearing, 166 TJ. S. 185, 41 LI ed. 965. 

In this cfase thfe Court said: 

** Whatever property is worth for the purposes of income and 
sale, it is also worth for the purpose of taxation. 
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"The aitus of the intangible property of an express company 
engaged in interstate business is not, for the purpose of taxation, 
simply where its home office is, but such property is distributed 
wherever its tangible property is located and its work done." 

The doctrine of this case has been applied to railroad, brid^, 
telegraph, telephone, and sleeping^ar companies, aa well as to 
express companies. However, the Court in this leading case 
takes care to call attention to the fact that, in the absence of a sta- 
tute full enough to include all these things, they will not be in- 
cluded. In other words, there must be drawn a distinction be- 
tween what a State has the power to do in this respect and what 
it has done by her taxing statutes. Since no such theory of tax- 
ation appears to be contemplated by the provisions of the Geor- 
gia Act, it is probably safe to say that under this statute, only 
franchises held under the laws of this State can be included or 
considered in the assessment. 

Adams Ex. Co. v. Ohio, supra. 

Adams Ex. Co. v. Ky., 166 U. S. 171, 41 L. ed. 960. 

Henderson Bridge Co. v. Ky., 166 U. S. 150, 41 L. ed. 953. 

W. U. T. Co. V. Taggart, 163 U. S., 41 L. ed. 49. 

Am. Ex. Co. V. Ind. 165 TJ. S. 255, 41 L. ed. 707. 

Taylor v. Secor, 92 U. S. 575, 23 L. ed. 663. 
The valuation of franchises for taxation presents many difi&cult 
problems, and no general rule obtains throughout the States, in 
fact, there are almost as many different rules as there are 
States. From a Federal standpoint, any system which obtains 
the approval of the State Supreme Court, however arbitrary or 
capricious it may be, cannot be regarded as unconstitutional, un- 
less it discriminates against rights held in other States, or is a 
tax on imports, expiorts, tonnage, interstate commerce, or Fed- 
eral instrumentalities. 

Minot V. P. W. & B. Ry. Co., 18 Wall. (U. S.) 206, 21 L 

ed. 888. 

The question of valuation is greatly simplified when a method 

is prescribed by statute. The Georgia law sets out no definite 

means of arriving at the value of franchises upon which the tax 
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is to be levied. When official disqretion is thus left unguided by 
a prescribed system, * * it is impossible to adopt rigid rules of valu- 
ation for property, the value of which depends upon so great a 
variety of elements, and such rules can only be general in their 
character, and must be subject to modification in individual cases. 
A wide discretion is necessarily vested in the officers charged with 
the duty of fixing values and absolute certainty is not possible 
under such conditions." 

60 Alb. Law Journal, 284. 
As to whether the Georgia Statute gives the right to assess a 
corporation upon the privilege of being a corporation, or for its 
good will, or the choice and conduct of its business, seems ques- 
tionable. 

(Compare J. Newton Fiero's views in 60 Alb. Law Journal, p. 
284.) 

It should be noted, also, that the right to exist as a corporation 
is not a franchise of the corporation, but of the incorporators. 

Waring v. Ga. Med. Soc, 38 Ga. 626. 

Fietsam v. Hay, 122 111. 295. 

M. etc., Ry. Oo. v. Berry, 112 U. S. 609 (619), 28 L. ed. 
837 (841). 

Am. & Eng. Encyc. Law, 2nd Ed., Vol. 14, p. 6. 
Commercial good will being intangible property, is subject to 
be taxed, when the provisions of the taxing act are broad enough 
to include it under the term franchise. 

Am. & Eng. Encyc. Law, 2nd Ed., Vol. 14, p. 1086. 

Poe V. Jones 51 Ohio 492. 

Wiebu8ch et al., v. Roiberts, 154 N. Y. 101. 

Johnson Ck>. v. Roberts, 159 K Y. 70, 45 L. R A. 126. 

Cornell Go, v. Dedrick, 161 N. Y. 195. 

Hart V. Smith (ind.), 64 N. E. 661. 
Section 4077 of the Compilation of the Kentucky Statutes of 
1894 is very similar in language to section 1 of the Georgia Fran- 
chise Tax Act, and in the case of Adams Ex. Co. v. Kentucky,. 
(166 U. S. 171, 41 L. ed. 960), the United States Supreme Court 
says that the word ** franchise, '* as used in this Kentucky statute^ 
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is not employed in a technical sense, but that as construed in con- 
nection with other sections of the Act, which proceed upon the 
homogeneous unit theory of taxation, it is plain that the Ken- 
tucky Legislature intended by this term to tax the value of all 
intangible assets of the corporation. The Greorgia Act contain^ 
no such provisions, authorizing the unity of use theory, and it is 
not believed that the word ** franchise," as used in this statute, 
will be extended by construction to the extent it has been, as used 
in the Kentucky law. 

An old and established newspaper business recently sold in one 
of our cities for $40,000.00 at public sale. Its tangible assets 
were worth much less than this amount, the chief factor in deter- 
mining the price paid being the established reputation and good 
will of the business. It would seem to be an unjust discrimina- 
tion that this commercial good will should be taxable if the pro- 
prietor happened to be a corporation, while only the tangible 
property would be, if the proprietor were a private person. 

Still the statement of Justice Brewer in the Ohio Express Com- 
pany cases (166 U. S. 185, 41 L. ed. 965), that ** whatever prop- 
erty is worth for purposes of income and sale, it is also worth for 
the purpose of taxation/' appeals to the impartial judgment 

The Georgia Statute places great power in the hands of the 
tax oflScers, and, as has been said by Chief Justice Andrews, in a 
New York case, *'In making inquiry and collecting the facts, they 
are not bound by the strict rules which govern ordinary judicial 
prooeedings. If they act in good faith, upon their best jud^i^ent, 
upon reasonable grounds, and they do not err in the principle of 
the assessment to the prejudice of the taxpayer, their decision 
cannot be overruled. ' ' 

This paper, already too long, I fear for this occasion, has only 
skimmed lightly the great subject allotted to it. Its phases are 
manifold, and I can commend the subject to the Bar as one 
which can be pursued much further with great pleasure and 
instruction. 
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APPENDIX M. 



THE EVOLUTION OF THE FOURTEENTH AMEND- 
MENT. 



ADDRESS BY 

LOUIS F. GARRARD, 

OF COLUMBUS. 



The Congress of the United States, on the 16th day of June, 
T.866, by joint resolution proposed to the legislatures of the sev- 
-eral States an Amendment to the Constitution of the United 
States, known as the Fourteenth Amendment. 

This amendment consists of five separate sections. The first of 
these sections and the most important thereof is as follows : 

**A11 persons born or naturalized in the United States and sub- 
j'ect to the jurisdiction thereof are citizens of the United States 
-and of the State wherein they reside. No State shall make or en- 
force any law which shall abridge the privileges or immunities of 
-citizens of the United States ; nor shall any State deprive any per- 
son of life, liberty, or property, without due process of law, nor 
deny any person within its jurisdiction the equal protection of 
the laws.'' 

The remaining sections of this amendment relate to compara- 
tively indifferent matters. This amendment required the votes of 
three-fourths of the States to secure its adoption. The whole num- 
ber of States in the Union was thirty-seven and three- fourths of 
thirty-seven is twenty-seven and a fraction, and as there oould 
be no fractional part of a StJate, it required the votes of twentj- 

veight States. 

(235) 
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On the 20th day of July, 1868, Wm. H. Seward, thfe then Sec- 
retary of State, issued his proclamation, in which he declared 
that certain States, enumerating them, to the nimiber of twenty- 
nine, had voted in favor of the adoption of the amendment ; at the 
same time, he stated that it further appeared from official docu- 
ments on file in the Department of State, **that the legislatures 
of two of the States above enumerated, to-wit, Ohio and New 
Jersey, had since passed resolutions respectively withdrawing the 
consent of each of said States to the aforesaid amendment ; and, 
whereas, it is deemed a matter of doubt and uncertainty whether 
such resolutions are not irregular, invalid and therefore ineffec- 
tual for withdrawing the consent of the said 4;wo States or either 
of them from the aforesaid amendment," he declares that the 
twenty-nine States enumerated in said proclamation and includ- 
ing Ohio and New Jersey together constituted three-fourths of 
the whole number of States of the United States ; and he there- 
fore certified that if the resolutions of the legislatures of Ohio and 
New Jersey ratifying the aforesaid amendment are to be deemed 
as remaining of file and of force, notwithstanding the subsequent 
resolutions of the legislatures of those States which purport to 
withdraw the consent of said States from such ratification, then 
the aforesaid amendment had been ratified in the manner herein- 
before mentioned, so as to become valid to all intents and pur- 
poses, as a part of the Constitution of the United States. 

On the 21st day of July, 1868, one day after the proclamation 
of W. H. Seward, Secretary of State, above referred to, a joint 
resolution was passed, through both Houses of Congress, declar- 
ing **that said fourteenth article is hereby declared to be a part 
of the Constitution of the United States, and it shall be duly pro- 
mulgated as such by the Secretary of State." 

It is very evident that the authorities at Washington were not 
satisfied that the vote of a sufficient number of States had been 
received to declare this amendment a part of the Constitution of 
the United States ; therefore, strenuous efforts were immediately 
made to get the vote of another State which would make the 
necessary three-fourths vote required by the Constitution, with- 
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out the vote of Ohio and New Jersey, who had withdrawn their- 
assent before the announcement of the result. 

Sb that we see that on the 28th day of July, 1868, just seven 
days after the first proclamation, another proclamation was issued 
by William H. Seward, in which he shows that the legislature of 
Georgia rejected the Fourteenth Amendment on the 13th day of 
November, 1866, and that the legislature of the same State rati- . 
fied it July 21, 1868, so that by counting the vote of Georgia, there 
were thirty States, in-cluding Ohio and New Jersey, in favor of the 
adoption of the Fourteenth Amendment, which left twenty-eight 
States not including Ohio and New Jersey, in favor of the Four- 
teenth Amendment. The same argument which applied to the 
change of its vote by Ohio and New Jersey would certainly have 
applied to the State of Georgia, which had rejected the Amend- 
ment on November 13, 1866, and afterwards ratified it on July 
21, 1868. 

Several of the Southern States which were counted in the vote- 
adopting this amendment had previously rejected it, to-wit. North 
Carolina and South Carolina, and if their first action was invalid, 
then certainly, their second action in ratifying it was invalid ; but 
Georgia's vote was needed at any cost, and it is a little singular 
that the published Acts of the legislature of 1868 of the State of 
Georgia nowhere show the adoption of a resolution accepting the 
terms of the Fourteenth Amendment. We only find it referred 
to in the Second Volume of the Documentary History of the Con- 
stitution of the United States of America on page 792, in which 
reference is made to the fact that the State of Georgia ratified the 
Fourteenth Amendment on July 21, 1868. 

Was not the action of Congress as expressed by its joint resolu- 
tion of July 21, 1868, final and conclusive, so far as its power 
over the subject matter was concerned ? If Congress had a right 
to assume that Ohio and New Jersey could not withdraw their 
affirmative vote on the adoption of the Fourteenth Amendment, 
then could Congress legally count the vote of North Carolina, 
which the second proclamation of Secretary of State William H. 
Seward shows was cast against the adoption of said Amendment 
on December 4th, 1866, and was ratified by the same State on 
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July 4th, 1868. The Legislature of South Carolina rejected it De- 
cember 20, 1866, and ratified it July 9, 1868. 

If New Jersey and Ohio should not be counted, then as the case 
stood when Congress passed its joint resolution of July 21, 1868, 
the Amendment was lost, and if they were to be held to their first 
action, then for the same reason. North and South Carolina should 
not be counted, for it is shown on the face of the official proceed- 
ings that they first rejected it. 

The writer recalls a celebrated trial in Georgia, the history of 
which was published at the time in a book entitled *' Radical Rule 
•or Military Outrage in Georgia." This trial convened before a 
military commission on June 29, 1868, and continued until the 
:21st day of July, 1868, the day on which Georgia passed the reso- 
lution ratifying the Fourteenth Amendment. On that day, an 
order was issued by R. C. Drum, Assistant Adjutant General, 
dated Atlanta, Ga., July 21, 1868, and directed to Brigadier Gen- 
-eral C. C. Sibley, U. S. A., Presidenit Military Commission, in 
which the following language is used : 

"General : In view of the action of the legislature to-daj and 
the probable immediate admission of the State of Georgia and con- 
sequent cessation of military authority, the commanding general 
directs that the commission of which you are president will sus- 
pend further proceedings in the trial of the prisoners charged 
with the murder of Ashburn.'' 

It is a striking coincidence that the Ashbum trial was sus- 
pended on the same day that the State of Georgia furnished the 
much desired vote for the adoption and ratification of the Four- 
teenth Amendment. 

It was the general impression in the city of Atlanta at that time 
that the Military Commission would unquestionably find the pris- 
oners guilty. The trial was going on at Fort McPherson at the 
same time that the Georgia legislature was in session. Prominent 
'Citizens of the State were subjected to torture and humiliation 
unknown and unheard of before in the annals of the history of 
"Georgia. 

Ashburn was killed in a negro brothel in Columbus, Ga. 
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A large number of young men were arrested on testimony of 
the flimsiest character and several negroes were also arrested. 

Some of these prisoners were taken to Fort Pulaski and sub- 
jected to torture from fright, sweat boxes and other means in or- 
der to obtain testimony, and a large reward was offered for the 
conviction of these prisoners. At the same time, the hope of 
changing this condition of affairs was held out to the people of 
Georgia, weary with the long continuance of an unequal struggle 
and the desire to stop this trial, and the belief that radicalism 
would finally succeed, induced to a large extent, the legislature of 
Georgia, to accept the Fourteenth Amendment which they had 
formerly rejected ; and thus we see that the torture of the prison- 
ers ha<i done its work and the proud spirit of a sovereign State 
was crushed. 

Although the people of Georgia were led to believe that it 
would be immediately admitted to the Union, as is stated in the 
communication of R. C. Drum, Assistant Adjutant General here- 
inbefore cited, and 'although we find no resolution, adopting said 
Amendment, published in the Georgia Laws for 1868, yet we find 
ii resolution naming a day for the election of United States Sena- 
tors passed on July 28, 1868, and it is a fact that the State of 
Georgia was still further humiliated and again required to adopt 
the Fourteenth Amendment on the 2nd day of February, 1870. 
See Georgia Laws 1870, page 491. 

It is very questionable to the writer's mind whether this Amend- • 
ment was ever legally adopted ; whether it was ever intended that 
a State should officially act and change its mind, taking official 
action some of them as many as three times, as was the case with 
the 3tate of Georgia. It is also very plain to the writer's mind 
that this Amendment was never intended to have any other effect 
than to change the status of the negro. 

In the History of the Last Quarter Century of the United 
States by Mr. Andrews, President of Brown University, in re- 
ferring to the coercive measures of Congress, he says: 

**As Georgia was suspected of evading some of the require- 
ments, the Senators from the State were refused seats at Wash- 
ington and did not obtain them until the last of January, 1871. 



Digitized by VjOOQIC 



240 20 GEOBGIA BAR ASSOCIATION. 

Georgia's representatives were given seats, but subsequently in- 
1869, these were vacated and remained empty until 1871. To 
regain representation in Congress, this State too was obliged to- 
ratify the Fifteenth Amendment." 

Says President Andrews in this history: ^'On March 2, 1866, it 
was enacted that neither House should admit a member from any 
seceder State until a congressional vote had entitled the State 
to congressional representation. The ratification of the Four- 
teenth Amendment making the negroes citizens of the United 
States and forbidding the legislatures to abridge their privileges 
was made pre-requisite to such a vote. Tennessee accepted the 
terms in July ; all of the other States declined, thus defeating for 
the time this Amendment. 

"Congress now determined not to wait for lacking States, but 
to force their reconsideration. The iron law of March 2nd, 1867, 
replaced 'secessia' under military rule, permitted the loyal citi- 
zens of any State, blacks included, to raise a convention «ind frame 
a constitution, enfranchising negroes, and decreed that when 
such constitution had been ratified by the electors of the conven- 
tion and approved by the Congress, and when the legislatures 
under it had ratified the Fourteenth Amendment and this had 
become a part of the Constitution, then the State might be repre- 
sented in Congress. The supplemental law of March 19 hastened 
the process by giving District Commanders the oversight of regis- 
tration and the initiative in calling oonventions." 

A great many interesting facts might be recounted relative to 
the history and the surrounding circumstances which induced the 
passage of the resolution submitting the Fourteenth Amendment 
to the legislatures of the various States of the Union; that any 
good was expected to come out of the Fourteenth Amendment 
other than to protect the negro, I don't believe entered the minds 
of any of the gentlemen of Congress who participated in its pas- 
sage. It had its origin in the cauldron of political hate generate 1 
by the result of the war. A triumphant political party flushed 
with victory and with the entire territory of the Southern States 
prostrate and in their power, were bent on reversing the decision 
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•of the Supreme Court of the United States in the Dred Scott case, 
19 Howard, 393, which had been decided only a few years before 
the outbreak of the Civil War, in which the Supreme Court of the 
United States held that a man of African descent,* whether a slave 
or not, was not and could not be a citizen of a State or of the 
UnilBd Statea ^'This decision/' says the Supreme Cburt of the 
United States, ** while it met the condemnation of some of the 
ablest statesmen and constitutional lawyers of the country, had 
never been overruled and if it was to be accepted as a constitu- 
tional limitation of the right of citizenship, then all the negro 
race who had recently been made freemen were still not only not 
•citizens, but were incapable of becoming so, by anything short of 
an amendment to the constitution." 

To remove this difficulty primarily and to establish a clear 
and comprehensive definition of citizenship, which should declare 
what should constitute citizenship of the United States and also 
citizenship of a State, the first clause of the first section was 
framed: '*A11 persons born or naturalized in the United States 
and subject to the jurisdiction thereof are citizens of the United 
iStates and of the- State wherein they ileside." 

Says the Supreme Court on page 73 of the 16th Wallace : 

'*The first observation we have to make on this clause is, that 
it puts at rest both the questions which we stated to have been 
the subject of differences of opinion. It declares that persons 
may be citizens of the United States without regard to their citi- 
zenship of a particular State, and it overturns the Dred Scott 
decision by making all persons bom within the United States and 
•subject to its jurisdiction citizens of the United States. That its 
main purpose was to establish the citizenship of the negro can 
admit of no doubt.'' 

The Supreme Court of the United States was called upon, says 
that Court, for the first time, to give construction to these articles 
in December, 1872, when the trial of the celebrated ** Slaughter 
House Oases" from the State of Louisiana came before that 
court for adjudication, and the Court says on page 67 of the 16th 
Wallace : 
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'*We do not conceal from ourselvesr the great responsibility 
which this duty devolves upon us. IsTo question so far-reaching 
and pervading in their consequences, so profoundly interesting 
to the people of this country, and so important in their bearing 
upon the relations of the United States, and of the several States 
to each other and to the citizens of the States and of the United 
States, have been before this court during the official life of any 
of its present members. ' ' 

The court goes into a discussion of African slavery, and at the 
bottom of page 68, it says : 

"But the war being over, those who had succeeded in re-estab- 
lishing the authority of the Federal Government were not con- 
tent to permit this great act of emancipation to rest on the actual 
results of the contest or the proclamation of the Executive, both 
of which might have been questioned in after times, and they 
determined to place this main and most valuable result in the 
Constitution of the restored Union as one of its fundamental 
articles. Hence the thirteenth article of amendment of that in- 
strument. Its two short sections seem hardly to admit of con- 
struction, so vigorous is their expression and so appropriate to 
the purpose we have indicated." 

After commenting on the condition of affairs and stating that 
burdens had been placed upon the colored race by their owners, 
and which curtailed their rights in the pursuit of life, liberty and 
property to such an extent that their freedom was of little value, 
while they had lost the protection they had received from their 
former owners both of interest and humanity ; the court further 
says, at the bottom of page 70 : 

* * These circumstances, whatever of falsehood or misconception 
may have been mingled with their presentation, forced upon the 
statesmen who had conducted the Federal Government in safety 
through the crisis of the rebellion, and who supposed that by the 
thirteenth article of amendment they had secured the result of 
their labors, the conviction that something more was necessary in. 
the way of constitutional protection to the unfortunate race who 
had suffered so much. They accordingly passed through Congress 
the proposition for the Fourteenth Amendment, and they de- 
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clined to treat as restored to their fulLparticipation in the govern- 
ment of the Union the States which had been in insurrection, 
until they had rtatified that article by a formal vote of their le^s- 
lative bodies." 

Again, the court says, at the bottom of page 71 ; 

^ We repeat, then, in the light of this recapitulation of events, 
almost too recent to be called history, but which are familiar to-^ 
us all; and on the most casual examination of the language of 
these amendments, no one can fail to be impressed with the one 
pervaiding purpose found in them all, lying at the foundation of 
each, and without which none of them would have been even sug- 
gestedj we mean the freedom of the slave race, the security and 
firm establishment of that freedom, and the protection of the 
newly made freeman and citizen from the oppression of those 
who had formerly exercised unlimited dominion over him. Et 
is true that only* the Fifteenth Amendment, in terms, mentions 
the negro by speaking of his color and his slavery. But it is 
just as true that each of the other articles was addressed to the 
grievances of that race, and designed to remedy them as the 
Fifteenth." 

There was no question of color made in the Slaughter House- 
Cases. These. were cases arising in New Orleans, in which a cor- 
poration of butchers had been granted the exclusive right to have^ 
and maintain slaughter houses for landings for cattle and other 
animals, for the enclosing of cattle intended for slaughter, within' 
th'e parish of Orleansi, Jefferson and St. Bernard, in a territory 
including the city of New Orleans. The Supreme Court held 
that this exclusive grant of privilege, by proper limitation of 
prices to be charged and imposing the duty of providing ample* 
conveniences with permission to all owners of stock to land, etc., 
was a police regulation for the health and comfort of the people 
and unaffected by the Constitution of the United States previous 
to the adoption of the Thirteenth and Fourteenth Articles of 
Amendment. 

There was an attempt made to bring this case under the letter 
of the Fourteenth Amendment. The Court held in the second' 
head T>otc as follows : 
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**An examination of the history of the causes which led to the 
adoption of those Amendments and of the Amendments them- 
selves, demonstrates that the main purpose of all the three last 
amendments was the freedom of the African race, the security and 
perpetuation of that freedom, and their protection from the op- 
pressions of the white men who had formerly held them in 
slavery." 

I have merely cited from this opinion to show that the Four- 
teenth Amendment, as the court says, had not been before the 
Supreme Court before December, 1872, and to show the view 
held by the Supreme Court of the United States expressed, as 
nearly as possible in their own language, that these Amendments 
were intended to change the condition of the negro race. 

That the result of a short paragraph contained in the first part 
of the Fourteenth Amendment, which is as follows: *'Nor shall 
any State deprive any person of life, liberty, or j^roperty, without 
dues process of law," and which hud been expressed in the Fifth 
Amendment to the Constitution of the United States, from the 
foundation of the government and which was no new principle at 
the time of the adoption of the Fourteenth Amendment, could be 
enlarged or was capable of the construction which has recently 
been placed upon it by the Suprejne Court of the United States, 
had never been thought of by the originators of the Fourteenth 
Amendment. 

The Fourteenth Amendment lay comparatively dormant until 
October, 1876, when it was again invoked in the casie of Munn 
V. Illinois, 94 U. S. 113. The question in this ease wm whether 
the General Assembly of Illinois could, under the limitations upon 
the legislative power of the States, imposed by the Constitution 
of the United States, fix by law the maximum charges for the 
storage of grain in warehouses. 

It was claimed that this law was repugnant to that part of the 
Fourteenth Amendment which ordains that no State shall deprive 
any person of life, liberty, or property, without due process of 
law, nor deny any person within its jurisdiction the equal pro- 
tection of the laws. 
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It was held by the Supreme Court of the United States in this 
ease that *' under the powers inherent in every sovereignty, a 
government may regulate the conduct of its citizens towards each 
other, and when necessary for the public good, the manner in 
which each shall use his own property. '' 

The Court further says: ''Down to the time of the adoption 
of the Fourteen,th Amendment of the Constitution of the United 
States, it was not supposed that the statutes regulating the use 
or even the price of the use of private property neoessarily de- 
prived an owner of his property, without due process of law.. 
Under some circumstances they may, but not under all. The 
Amendment does not change the law in this particidar. It simply 
prevents the States from doing that which will operate as such 
deprivation.'' 

The Supreme Court say in this ease: "While this provision 
of the Amendment is new in the Constitution of the United States, 
as a limitation upon the powers of the States, it is old as a prin- 
ciple of civilized government. It is found in Magna Charta, and 
in substance, if not in form, in nearly or quite all the Constitu- 
tions that have been from time to time adopted by the several 
States of the Union. By the Fifth Amendment it was mtrodiieed 
into the Constitution of the United States, as a limitation upon the 
powers of the National Government, and by the FourteeiHh 
Amendment as a guaranty against any encroachment upon an 
acknowledged right of citizenship by the legislatures of the 
States. ' ' And in closing this decision. Chief Justice Waite says : 

*'In passing upon this case, we have not been unmindful of the 
vast importance of the questions involved. This and cases of a 
kindred character were argued before us more than a year ago by 
eminent counsel and in a manner worthy of their well earned 
reputations. We have kept the cases long under advisement, in 
order th'at their decision might be the result of our mature delib- 
erations." 

Mr. Justice Field and Mr. Justice Strong filed forcible dissent- 
ing opinions. One of the cases referred to by the Chief Justice, 
which was held under consideration, was the case of Chicago,. 

17gba 
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Burlington & Quincy Railroad Co. v. Iowa. 94 U. S. page 155, and 
in this case the Chief Justice delivered the opinion of the court 
and says : 

"Railroad companies are camera for hire. They are incor- 
porated as such and given extraordinary powers in order that 
they may the better serve the public in that capacity. They are, 
therefore, engaged in a public employment, affecting the public 
interest, and under the decision in Munn v. Illinois, subject to 
legislative control, as to their rates of fare and freight, unless 
protected by their charters." 

And, at the same time, an opinion was delivered in the ease 
of Peik V. Chicago & Northwestern Railway Company, 94 U. S. 
164, the fifth head noto of which case is as follows: 

** Where property has been clothed with a public interest, the 
legislature may fix a limit to that which shall in law be reasonable 
for its use." 

There were other cases decided on the same line at this term of 
the Supreme Court of the United States, which may be found 
reported in the 94th U. S. 

It will be observed that this doctrine was established at the 
time of the decision of Munn v. Illinois : That it is not uncon- 
stitutional for the legislatures of the States in the exercise of the 
police power to limit the maximum charges of corporations and 
even private persons whose business is clothed with a public inter- 
est. From this decision sprang into enactment most of the rail- 
road commission laws of the several States, followed by the Inter- 
state Commerce Commission law of the United States. The Geor- 
gia Railroad Commission was created by an Act passed in 1879, 
and was passed on the authority enunciated in the case of Munn 
V. Illinois. The writer was a member of the Georgia legislature 
at that time, and knows that the cases above referred to were 
cited to the legislature as authority for its action. 

It will be observed that there was a strong dissenting opinion 
filed in the case of Chicago, Effcc. Railway Co. v. Minnesota, 134 
U. S., page 461. Three judges of the Supreme Court concurred 
in this dissenting opinion and stated that they could not concur 



Digitized by VjOOQIC 



EVOLUTION OF THE FOURTEENTH AMENDMENT. 247 

in the deeision of the court in that case, €ill©ging as a reason that 
it practically overrules Munn v. Illinois and the several railroad 
■eases that were decided at the same time ; and in the case of Brass 
V. North Dakota, 153 U. S. 391, the doctrine of Munn v. Illinois 
was reaffirmed, by a bare majority of the court. 

In this case, the Court says: **This case differs in no substan- 
tial respect from Munn v. Illinois, 94 U. S. 113 and Budd v. New 
York, 143 U. S. 517 and an adherence to the rulings in those 
eases requires the affirmance of the judgment of the Court below.'' 

In this case four judges of the Supreme Court, to-wit, Mr. Jus- 
tice Field, Mr. Justice Jackson, Mr. Justice White and Mr. Jus- 
tice Brewer filed strong dissenting opinions, and a change of one 
more justice would have reversed the decision of the Supreme 
Court in the case of Munn v. Illinois. 

If such an expression could be tolerated, it might be said that 
the decisions of the Court had almost **run riot" in the extent 
to which they were gradually progressing ; and as to the decision 
in Munn v. Illinois, it might now be said to be tottering in the 
balance ; on the other hand, says Judge Thompson, in his Com- 
mentaries on Corporations, the protection of corporate rights, 
under those clauses of the Federal Constitution which prohibit 
the States from depriving any person of his property, without due 
process of law and from denying any person the equal protection 
of the laws has been undergoing a steady though a generally con- 
servative progression ; and inasmuch as Mr. Justice Field, in his 
oration delivered at the centennial celebration of the Supreme 
Court of the United States, in the City of New York, in 1890, 
stated that four-fifths of the wealth of this country is held by 
corporations, the importance of its careful consideration of this 
<3uestion is apparent. 

In the case of Eeagan v. Farmers' Loan & Trust Co., 154 U. S. 
397, the Supreme Court, no doubt seeing the extent to which un- 
limited legislation would go, undertook to reconcile some of the 
decisions previously rendered, and in reviewing the same stated 
^*The great question to be decided and which was decided and 
which was argued in all those cases, was the right of the State 
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within which a railroad company did business, to regulate or 
limit the amount of any of these traflSc charges." 

The court further says: ** There was in those cases (referring^ 
to cases in the 94th and 118th U. S. Reports) no decision as to 
the extent of control, but only as to the right of control." 

'*This question came again before this Court in Railroad Com- 
mission Cases, 116 U. S. 307-331, and while the right to control 
was re-affirmed, a limitation on that right was plainly intimated 
in the following words of the Chief Justice: 'From what has 
thus been said, it is not to be inferred that this power of limita- 
tion or regulation is itself without limit. This power to regulate 
is not a power to destroy, and limitation is not the equivalent of 
confiscation. TJnd'er pretenfje of regulating fares and freights, the 
State cannot require a railroad corporation to carry persons or 
property without reward; neither can it do that which in law 
amounts to a taking of private property for public use, without 
just compensation or without due process of law. ' 

**This language was quoted in the case of Dow v. Beidelmen, 
125 U. S. 680, and again in Chicago & St. Paul Railway v. Min- 
nesotet, 134 U. S. 418, and in this case, it was said by Mr. Jus- 
tice Blatchford, speaking for a majority of the Court: 

*' *The question of the reasonableness of a rate of charge for 
transportation by a railroad company involving, as it does, the 
element of reast^nableness, both ais regards the company, and as 
regards the public, is eminently a question for judicial investiga- 
tion, requiring the process of law for its determination.' " 

And in the case of Chicago & Grand Trunk Railway v. Well- 
man, 143 U. S. 339, the court says : 

''The legislature has power to fix rates and the extent of judi- 
cial interference is protection against unreasonable rates." So- 
that, at present, the doctrine as established by the Supreme Court 
of the United States is that the legislature can, by its railroad 
coinmission, or otherwise, regulate the rates to be charged by rail- 
roads, but the regulations must be reasonable and not confiscatory, 
and that whenever the rate becomes unreasonable, which is a 
question of fact in each case, the United States Courts can inter- 
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pose, on the constitutional question that it violates the Fourteenth 
Amendment, as to taking private property without due process 
of law. 

It is well to call attention to the decision made by the Supreme 
Court of the United States which declares that a corporation is 
a person within the meaning of this provision. This was decided 
in the case of Santa Clara County v. Southern Pacific Railway 
Co., 118 U. S. 394. 

In the Fourth Volumie of Thompson on Corporations, Section 
-5460, the text-writer, supporting the S!ame by ^auithority, says : 

''This police power is perhaps the vaguest and least defined 
governmental power which exists. It is said by the Supreme 
Court of the United States to be the power of the States to protect 
the lives, limbs, health and morals of its citizens. In short, it is 
the power of self -preservation. Roughly speaking, it may be said 
that Congress possesses none of it and the States possess all of it. 
This police power of the States wherever it touches the boundaries 
of Federal power or wherever it is so exerted as to raise what are 
termed '* Federal questions," is bounded only by those concep- 
tions of what is reasonable and just which prevail at the particu- 
lar hour in the minds of the members of the highest Federal 
judicial tribunal. But whatever may be its nature or extent, the 
authority of Congress over the regulation of Interstate Commerce 
is paramount to it, and when the two conflict the police power of 
the State must give way." 

And again, in Section 5470, Volume 4, Mr. Thompson says : 

' * There is a power abiding within the State to legislate so as to 
affect the corporate powers conferred by charter or statute, al- 
though such power may not be specially reserved either in the 
charter, the constitution or l3ie general law. This is the power to 
pass laws for the promotion of general peace, health and good or- 
der of the community, which laws are generally denominated 
police regulations. This is one of the inalienable powers of every 
sovereignty." 

I have outlined the legal definitions of police regulations that 
were considered by the Court when the decision in the pase of 
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Mimn V. Illinois was made. It will be noted that the case of Muim 
was not a corporation, but a private individual engaged in the 
grain elevator business in Chicago. It was an easy step from the 
case of Munn to the Railroad Cases reported in the same volume 
of the Supreme Court Reports. 

The legislatures of the various States feeling their freedom to 
follow the principle laid down in Munn v. Illinois, lost no time 
in developing the idea, and the unchecked power of the legisla- 
tures following on the Granger cases, as they were termed at the 
time, brought affairs to a condition which finally terminated in 
the check that this doctrine of control received in the Railroad 
Commission Cai^es, decided in the 116th U. S. and constantly 
modified from that time on until the case of Beagan in the 154th 
U. S., in which the Court finally held that the right to control 
and regulate was not the right to confiscate. 

The statement by Mr. Thompson that a Federal question is 
bounded only by those conceptions of what is reasonable and 
just, which prevail at the particular hour in the minds of the 
members of the highest Federal judicial tribunal, is perhaps a 
caustic and unwarranted Criticism on the Supreme Court of the 
United States. 

Necessarily these questions which arise under the Fourteenth 
Amendment are questions of fact to be answered in each particu- 
lar case. What might be a reasonable rate in one case for a rail- 
road to charge would be an unreasonable rate in another. So that 
the number of these cases i& increased and no particular princi- 
ple can be laid down by the Supreme Cburt that will apply to all 
of tihem. Henee, we find that the decisions of the Supreme Court 
are made up largely of constitutional questions arising under 
the Fourteenth Amendment, which the court has resolved to treat 
as a mere matter of law and not sentiment. They are no longer 
inclined to treat it as a question involving the negro, further 
than it might be held to apply to a negro in the particular case 
before them. The effort on the part of counsel to introduce inta 
arguments before the Supreme Court the opinions of Senators 
and Legislators who were in the United States Congress, which 
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proposed the Fourteenth Amendment, at the time the same was 
under consideration by them, has been rejected by the Supreme 
Court as throwing no light on the subject. 

In the case of Maxwell v. Dow, recently decided, in 1899, and 
which is found in 176 U. S. 581, the court says at the bottom of 
page 592 : 

* * That the primary reason for that amendment was to secure 
the full enjoyment of liberty to the colored race is not denied, and 
yet it is not restricted to that purpose, and it applies to every 
one, white or black, that comes within its provisions." 

And again, on page 601, the court says: 

*' Counsel for plaintiff in error has cited from the speech of 
one of the Senators of the United States, made in the Senate when 
the proposed Fourteenth Amendment was under consideration by 
that body, wherein he stated that among the privileges and immu- 
nities which the committee having the Amendment in charge 
sought to protect against invasion or abridgement by the States, 
were included in those set forth in the first eight Amendments to 
the Constitution, and counsel has argued that this Court should, 
therefore, give that construction to the Amendment which was 
contended for by the Senator in his speech. 

"What speeches w^re made by other Senators, and by Repre- 
sentatives in the House upon this subject is not stated by coun- 
sel, nor does he state what construction was given to it, if any, by 
other members of Congress. It is clear that what is said in Con- 
gress upon such an occasion may or may not express the views 
of the majority of those who favor the adoption of the measure 
which may be before that body, and the question whether the pro- 
posed Amendment itself expresses the meaning which those who 
spoke in its favor may have assumed that it did, is one to be de- 
termined by the language actually therein used and not by the 
speeches made regarding it. 

* * What individual Senators or Representatives may have urged 
in debate, in regard to the meaning to be given to a proposed 
constitutional Amendment, or bill or resolution, does not furnish 
a firm ground for its proper construction, nor is it important as 
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explanatory of the grounds upon which the members voted in 
adopting it." 

And again in the case of Downs v. Bidwell, 182 U. S. 254, the 
court says : 

"It is unnecessary to enter into the details of this debate. The 
arguments of individual legislators are no proper subject for 
judicial comment. They are so often influenced by personal or 
political considerations or by the assumed necessities of the situa- 
tion that they can hardly be 'considered even as the deliberate 
views of the persons who make them ; much less as dictating the 
construction to be put upon the Constitution by the courts." 

I cannot pass from this subject without quoting from the case 
of Smith V. Ames, decided in 1898, 169 U. S. 466, in which the 
court, in announcing certain principles as being settled, declare 
as follows : 

'* (1) A railroad corporation is a person within the meaning 
of the Fourteenth Amendment declaring that no State diall de- 
prive any person of property without due process of law, nor 
deny to any person within its jurisdiction the equal protection 
of the laws. 

**(2) A State enactment, or regulations made under the au- 
thority of a State enactment, establishing rates for the transpor- 
tation of persons or property by railroad that will not admit of 
the carrier earning such compensation as under all the circum- 
stances is just to it and to the public, would deprive such carrier 
of its property without due process of law, and dei;iy to it the 
equal protection of the laws, and would, therefore, be repugnant 
to the Fourteenth Amendment to the Constitution of the United 
States. 

'* (3) While rates for the transportation of persons and prop- 
erty within the limits of a State are primarily for its determina- 
tion, the question whether they are so unreasonably low as to 
deprive the carrier of its property without such compensation as 
the Constitution secures, and, therefore, without due process of 
law, cannot be so conclusively determined by the Legislature of 
the State or by the regulations adopted under its authority, that 
the matter may not become the subject of judicial inquiry." 
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In passing upon this case, the court uses the expression ''that 
this, as has often been observed, is a government of law, and not 
a government of men/' 

The result of the expansion of the rights of the citizen, under 
the decisions I have cited and numerous others relating to the 
same point supporting those which I have cited, has thrown open 
the doors of the United States Courts to citizens of the Union, 
whether living in different States or living in the same State. 
The questions raised under this Amendment are so numerous 
that it enables a citizen of Georgia, for instance, to bring a suit 
in the Federal Court against another citizen of Georgia, setting 
up rights which may be claimed to have been infringed upon, in 
violation of the provisions of the Fourteenth Amendment. The 
result has been an overloading of the Supreme Court of the 
United States, until the establishment of the Circuit Courts of 
Appeal, for the purpose of relieving, to some extent, the labors 
of the Supreme Court ; and doubtless, before a great while, some 
other means will have to be arrived at to still further lessen the 
duties of that Court, which have been so largely increased, and 
principally by cases arising under the operation of the Fourteenth 
Amendment. 

I used the word ** Evolution" in the title of this paper because 
it seemed to me an eminently proper word to apply to an Amend- 
ment that was bom of hate and a desire to humiliate and avowed- 
ly intended to reverse a decision of the highest court of the land 
defining citizenship. 

All of the Southern States declined the Amendment except 
one. It came before them with all of the slime of dirty politics 
adhering to it, and to the Southern man it meant, with all of its 
platitudes, but one thing, elevation of the negro; and they re- 
jected it; but under the construction gradually given it by the 
Supreme Court of the United States, it is hailed by the conser- 
vative element of the people of the United States as the New 
^fagna Charta and 'a recent law writer terms it the Maxima 
Charta. 
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Mr. President amd Gentlemen of the Association: 

I see from the programme that I am expected to deliver an 
address upon this occasion. Such is not my undertaking. I pro- 
pose to offer you a medley taken from different sources for the 
purpose of showing the development of trial by jury. In doing 
this I shall use much that has been said by others for the reason 
that it has been well said and also read you the reports of a num- 
ber of trials which are not now current but which are, as Judge 
Bleckley would say, some of the "monumental literature of the 
law." These cases, if not new, throw a side-light upon my su!)- 
ject. These trials were had for the most part in the court of tlie 
King's Bench. As a m'atter of review I append the following 
from 

FOSS' MEMORIES OF WESTMINSTER HALL, VOL. 1, PAGE 95. 

The King's Bench is the Supreme Court of common law 
throughout the kingdom. It is the remnant of the Aula R^s, a 
court established by William the Cbnqueror, and which not onlv 
s«.t in his residence, whatever the pari; of the oouijtry to which he 
removed, but which was presided over by persons chosen 
from his household for the purpose. The King's Bench, thougii 
not held for nearly two centuries at any other place than West- 

(254) 
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minstei* and Guildball, is, in consequence of the locomotive 
qualities of the institution which it succeeded, still capable 
of being removed, at the pleasure of the king, to any part of the 
country. In the year of the great plague in London, 
more than two centuries ago, the King's Bench was trans- 
ferred to Oxford, where it sat for a considerable time. 
When Edward the First conquered Scotland, it followed 
kim to that country, and actually tsiait at Eoxburghe. When thus 
removed to any part of the kingdom, it at once absorbs or sets 
aside all previous commissions for holding assizes in the particu- 
lar county in which it sits. 

The King's Bench derives its name from the circumstance of 
the sovereign having been in former times, and being still as- 
sumed to be, in the habit of sitting in it along with the judges. 
Some historians tell us that, Henry III. repeatedly sat in the- 
King's Bench during the proceedings in important cases. 

In 1784 William Erskine spoke upon the motion of the Dean 
of Asaph in the Court of the King's Bench. I take therefrom 
an extract upon the subject of trial by jury: 

ERSKINe's speeches ^VOL. I^ PAGE 286. 

It is not very usual in an English court of justice to be driven 
back to the earliest history and original elements of the Consti- 
tution, in order to establish the first principles which mark and 
distinguish English law; they are always assumed, and, like 
axioms in science, are made the foundations of reasoning with- 
out being proved. Of this sort our ancestors, for many centuries^ 
must have conceived the right of an English jury to decide upon 
every question which the forms of the law submitted to their 
final decision; since, though they have immemorially exercised 
that supreme jurisdiction, we find no trace in any of the ancient 
books of its ever having been brought into question. It is but as 
yesterday, when compared with the age of the law itself, that 
judges, unwarranted by any former judgment of their predeces- 
sors, without any new commission from the crown, or enlarge- 
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ment of judicial authority from the legislature, have sought to 
fasten a limitation upon the rights and privileges of jurors, to- 
tally unknown in ancient times, and palpably destructive of the 
very end and object of their institution. No fact is of more easy 
demonstration ; for the history and laws of a free country lie open, 
even to vulgar inspection. 

During the whole Saxon era, and even long after the establish- 
ment of the Norman government, the whole administration of jus- 
tice, criminal and civil, was in the hands of the people, without 
the control and intervention of any judicial authority, delegated 
to fixed magistrates by the crown. The tenants of every manor 
administered civil justice to one another in the court-baron of 
their lord; and their crimes were judged of in the leet, every 
suitor of the manor giving his voice as a juror, and the steward 
being only the register, and not the judge. On appeals from these 
domestic jurisdictions to the county court, or in suits and prose- 
cutions originally commenced in either of them, the sheriff's au- 
thority extended no further than to summon the jurors, to com- 
pel their attendance, ministerially to regulate their proceedings, 
and to enforce their decisions ; and even where he was especially 
empowered by the king's writ of justices to proceed in causes 
of superior value, no judicial authority was thereby conferred 
upon himself, but only a more enlarged jurisdiction on the jurors 
who were to try the cause mentioned in the writ. 

This popular judicature was not confined to particular dis- 
tricts, or to inferior suits and misdemeanors, but pervaded the 
whole legal constitution : for when the Conqueror, to increase the 
influence of his crown, erected that great superintending court 
of justice in his own palace, to receive appeals, criminal and 
•eivil, from every court in the kingdom, and placed at the head of 
it the capitalis justiciarius totius Angliae, of whom original au- 
thority the chief justice of the King's Bench is but a partial and 
feeble emanation; even that great magistrate was in the aula 
regis merely ministerial; every one of the king's tenants, who 
owed him service in right of a barony, had a seat and a voice in 
that high tribunal ; and the office of justiciar was but to record 
.and to enforce their judgments. 
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In the reign of King Edward the First, when this great office 
was abolished, and the present courts at Westminster established' 
by a distribution of its powers; the barons preserved that su- 
preme superintending jurisdiction which never belonged to the 
justiciar, but to themselves only as the juroris in the king's court ; 
a jurisdiction which, when nobility, from being territorial and' 
feudal, became personal and honorary, was assumed and exer- 
cised by the peers of. England, who, without any delegation of 
judicial authority from the crown, form to this day the supreme 
and final court of English law, judging in the last resort for the 
whole kingdom, and sitting upon the lives of the peerage, in their- 
ancient and genuine character, as the pares of one another. 

But no evidence is; to be found of the least relinquishment 
or abridgement of popular judicature in cases of crimes; on' the 
contrary, every page of our history is filled with the struggles 
of Englishmen for its preservation. 

No man in the least acquainted with the history of nations, or- 
of his own country, can refuse to acknowledge, that if the admin- 
istration of criminal justice were left in the hands of the crown, 
or its deputies, no greater freedom could possibly exist than gov- 
ernment might choose to tolerate from the convenience or policy 
of the day. 

It presents the great change and development that has been: 
made in jury trial by a consideration of some of the old cases : 

We have the following trial in 1602 when Elizabeth was. 
Queen : 

CAMPBELL ^S LIVES OF THE CHIEF JUSTICES, VOL. I, PAGE 226. 

When Sir Christopher Blunt and several other commoners 
were tried for being concerned in the rebellion, Chief Justic Pop- 
ham presided as Judge, and, at the same time, gave evidence as 
a witness, mixing the two characters in a manner that seems to us: 
rather incongruous. He began with laying down the law : 

Lord, 0. J. — "Whenever the subject rebelleth or riseth in a 
forcible manner to overrule the royal will and power of the sov- 
ereign, the wisdom and foresight of the laws of this land maketh 
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this construction of his actions, that he intended to deprive the 
sovereign both of crown and life. If many do conspire to execute 
treason against the prince in one manner, and some of them do 
execute it in another manner, is the act of all of them who con- 
spire, by reason of the general malice of the intent." 

Afterwards he entered into a dialogue with the witnesses and 
with the prisoners respecting the occurrences he had witnessed 
at Essex House. For example: L. C. J.- — *'Sir Christopher, I 
should like to know why you stood at the great chamber door, 
with muskets charged and matches in your hands, which I well 
discerned through the key-hole?" He repeatedly put similar 
questions, and gave his own version of the different vicissitudes 
of the day till he was liberated. He then summed up to the jury, 
commenting on hie own evidence, and, after the verdict of ^Ity, 
he pronounced upon them the revolting sentence in high treason, 
and tshey were executed accordingly. 

It was in 1603 James I. was king, Edward Coke was Attorney 
General and Sir Walter Raleigh was brought before a conmiis- 
sion to be tried for high treason. While Coke was opening his 
case with a narrative that he knew he could not prove, Sir Walter 
interrupted him : ** You tell me news I never heard of." 

Attorney General Coke : Oh, sir, not I. I will prove you the 
notoriest traitor that ever held up his hand at the bar of any 
court. 

Sir Walter — ^Your words cannot condemn me ; my innoeency is 
my defense. Prove one of these things wherewith you have 
charged me and I will confess the whble indictment, and that I 
am the notoriest traitor that ever lived and worthy to be crucified 
with a thousand thousand torments. 

Atty. Gen. — ^Nay, I will prove all; thou art a monster; thou 
hast an English face but a Spanish heart 

Raleigh. — ^Let me answer for myself? 

Atty. Gen. — Thou shalt not 

Raleigh — It concemeth my life. 

Atty. Gen. — Oh ! do I touch you ? . . ' 
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Again Raleigh interrupted him in a statement: '*Tou tell 
me news Mr. Attorney. 

Atty. Gen. — Oh, Sir, I am the more large because I know 
with whom I have to deal; for we h!ave to deial to-day with a 
man of wit I will teach you before I have done. 

Raleigh. — I will wash my hands of the indictment and die a 
true man to the king. 

Atty. Gen. — ^You are the absolutest traitor that ever wa5. 

Raleigh. — ^Your phrases will not prove it. 

Atty. Gen. — (In a tone of assum'ed calmness and tenderness) 
— You, my masters of the jury, respect not the wickedness and 
hatred of the man ; respect his cause ; if he be guilty, I know you 
will have care of it, for the preservation of the king, the con- 
tinuance of the Gospel authorized and the good of *us all. 

Raleigh. — I do not hear yet that thou hast offered one word of 
proof against me. If my Lord Cobham be a traitor what is that 
to me? 

Atty. Gen.— All that he did was by thy instigation, thou 
viper; for I know thee, thou traitor. 

The deposition being, read, which did not by any means make 
out the prisoner's complicity in the plot, Sir Walter said: 
"You "try me by the Spanish Inquisition if you proceed only by 
•circumstances without two witnesses." 

Atty. Gen. — ^This is a treasonable speech. 

Raleigh. — I appeal to God and the King in this point, 
whether Cobham's accusation is sufficient to condemn me. 

Atty. Gen. — -The King's safety and your clearance cannot 
agrea I protest before God I never knew a clearer treason. Go 
to. I will lay thee upon thy back for the confidentest traitor 
that ever oame at bar. 

At last all present were so much shocked thiat the Earl Salis- 
bury himself one of the oommissionersi, rebuked the Attorney 
General, saying: "Be not so impatient, good Mr. Attorney; give 
him leave to speak. 

Atty. Gen. — ^If I may not be patiently heard, you will en- 
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courage traitors and discourage us. I am the King's sworn ser- 
vant and must speak. 

After much ado he went on and made a long repetition of the 
evidence and thus again addressed Sir Walter: *'Thou art the 
most vile and execrable traitor that ever lived. I want worJ$ 
sufficient to express thy viprous treasons. 

Of course there was a verdict of guilty ; but public feeling was 
so outraged that the sentence could not then be carried into execu- 
tion. He languished many years in prison and after his unfor- 
tunate expedition the atrocity was perpetrated of ordering him 
to be hanged, drawn and quartered on this illegad judgment. 

The time was 1665 ; Charles II. was King and Matthew Hale 
was Chief Justice. 

Campbell's lives of chief justices^ vol. ii, page 224. 

Here is a sketch of the last capital conviction in England for 
the crime of bewitching. Indictments were preferred jointly 
against Amy Duny and Rose Cullender, two wrinkled old women^ 
for laying spells upon several children, and in particular William 
Durent, Elizabeth Pacy, and Deborah Pacy. The trial began 
with proof that witnesess, who were to have given material evi- 
dence, as soon as they came into the presence of the clerk of as- 
size, were seized with dumbness, or were only able to utter inar- 
ticulate sounds. A strong corroboration of the guilt of the pris- 
oners was stated to be, that these witnesses remained in the same 
cataleptic state till the verdict was pronounced, and were there- 
upon instantly cured. The bewitching of William Durent rested 
on the testimony of Dorothy, his mother, who said : 

** About seven years ago, having a special occasion to go from 
home, I desired Amy Duny, my neighbor, to look to my boy Billy, 
then sucking, during my absence, promising her a penny for her 
pains ; I desired her not to suckle my child ; I very well knew that 
she was an old woman and could not naturally give suck, but, 
for some years before, she had gone imder the reputation of a 
witch ; nevertheless, she did give suck to the child, and that very 
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alight he fell into strange fits of swounding and was held in a ter- 
-rible manner, insomuch that I was terribly frightened therewith, 
.and so continued for divers weeks. I then went to a certain per- 
son named Dr. Jacob, who lived at Yarmouth, and had the repu- 
tation in the country to help children who were bewitched. He 
-advised me to put the child by the fire in a blanket, and if I 
found anything in the blanket with the child, to throw it into 
"the fire. I did so that same night, and there fell out of the 
l^lanket a great toad, which ran up and down upon the hearth. 
T! seized the great toad with a pair of tongs, and thrust it into the 
'fire. Thereupon it made a great and horrible noise; and after 
.a space, there was a flashing in the fire like gunpowder, making a 
noise, like the discharge of a pistol; and after the flashing and 
noise, the substance of the toad was gone without being consumed 
in the fire. The next day there came a young woman, a kinswo- 
man of the said Amy, and told me that her aunt was in a most 
-deplorable condition, having her face, legs and thighs all 
sciordied, and that she was. sitting alone in the house in her 
sniock without any fire ; and please you, my Lord, after the burn- 
ing of the said toad, my child recovered and was well again, 
and is now still living." 

With respect to the two girls named Pacy, — ^Deborah was so 
-cruelly bewitched that she could not be brought to the assize; 
but Elizabeth appeared in court, and,' although deprived of 
speech, and with her eyea shut, she played many antics, particu- 
larly when, ''by the direction of the Judge," Amy Duny touched 
her. Then: the father of the girb proved, that he having refused 
Amy Duny and 'Rose Cullender some herrings; which they asked 
for, they were very angry, and soon after the girls were taken in 
a very strange way and spat up large quantities of pins and two 
penny nails (which were produced in court) , and declared that 
Amy Duny and Eose Cullender visited them in the shape of a bee 
and of a mouse, and tormented them from time to time for many 
weeks. It was further proved that the two prisoners being taken 
up under a Justice's warrant as witches, and their persons being 
^examined, Hose Cullender was discovered to have a secret teat. 
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which she said was the eflfect of a strain from carrying water^ 
but which a witness swore had been lately sucked. 

Mr. Sergeant Kelynge, who was either joined in the commis' 
Bion as one of the judges, or acted ae amicus curiae, "declared 
himself mudi unsatisfied with this evidence, and thought it not 
Buffioient to convict the prisonePai; for, admi»tting that the diil- 
dwn were in tru»th be\^tched, yet," ^d he, "it can never be ap- 
plied to thfe prisonere upon tfhe imagination only of the parties 
•afflicted; for if thait might be allowed, no person whaiteoever can 
be in safety, for, perhaps, they might fancy another peraon who 
might altogether be innocent in such matters." 

To strengthen the case Dr. Brown, of Norwich, supposed to 
have deep skill in demonology, was called as an expert, and after 
giving it as his clear opinion that the children were bewitched, 
added that "in Denmark there had lately been a great discovery 
of witches, who used the very same way of afflicting persons by 
conveying pins into them, with needles and nails ; and he thought 
that the Devil, in such cases, did work upon the bodies of men 
and women by a natural inundation. " 

An experiment was made by Sergeant Kelynge and several 
other gentlemen as to the eflfect of the witch's touch. Elizabetii 
Pacy, being conducted to a remote part of the haU, was blmd- 
f olded, and in her fit was told that Amy Duny was approaching, 
when another person touched her hand— which produced the 
same effect as the touch of the witch did in court. "Whereupon 
the gentlemen returned, openly pi^testing that they did believe 
the whole transaction of this business was a mere imposture. This 
put the Court and all persons into a stand." 

However, the prosecutors tried to bolster up the case by proof 
that Rose Cullender, once on a time, being angry because a cart 
had wrenched the window of her cottage, must, in anger, have 
bewitched this cart, because it was repeatedly overturned that 
day, while other carts went smoothly along the road,— and that 
Amy Duny had been heard to siay, "the Devil would not let her 
rest until she were revenged of one Annie Sandwell, who, about 
seven or eight years ago, having bought a certain number of geese. 
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was told by Amy Duny that they would all be destroyed, which 
accordingly came to pass. The witnesseB being all exanmned^ — 
instead of stopping the prosecution and directing an acquittal. 
Lord Ohief Baron Hiale summed up in these words, clearly inti- 
mating that, in his opinion, the jury were bound to convict : 

** Gentlemen of the jury, I will not repeat the evidence unto 
you, lest by so doing I should wrong it on the one side or on the 
other. Only this I will acquaint you, that you have twio thin.cis 
to inquire after: First, whether or no these children were be- 
witched ? secondly, whiether the prisonerei ajt the bar were guilty 
of it? That there are such creatures as witches I make no doubt 
at all ; for first the Scriptures have affirmed so much ; secondly, 
the wisdom of all nations hath provided laws against such per- 
sons, which is an argument of their confidence of such a crime ; 
and Budh hath been the judgmenit of tihilsi kingdom, as appears by 
that act of parliament which hath provided punishments propor- 
tionable to the quality of the oflfense. I entreat you, gentlemen, 
strictly to examine tihe evidtoce which has been laid before you 
in this wedghty case, and I earnestly imjvlore the great Gk>d of 
Heaven to direct you to a right verdict For to condemn the 
innoicent and to let the guilty go free, lare both an aJbomination 
unto the Lord.'^ 

The jury having retired for half an hour, returned a verdict 
of ffuUty agiainst boith! the prisoners on all the indictments; and 
the judge, putting on his black cap, after expatiating upon the 
enormity of their offense, and declaring his entire satisfaction 
with the verdict, admonished them to repent, and sentenced them 
to die. 

The bewitched children inanediately recovered their speech and 
their senses, and slept well that night. Next morning. Sir Mat- 
thew, much pleased with his achievement, departed for Cam- 
bridge, leaving the two unhappy women for execution. They 
were eagerly pressed to confess, but they died with great con- 
stancy, protesting their innocence. 

Charles II. was King and William Scroggs Chief Justice. 
The year was 1679. 
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Campbell's lives of chief justices, vol. n, page 261. 

Andrew Bromwich, being tried before him capitally, for hav- 
ing administered the Lord's supper according to the rites of the 
Church of Rome, thus the dialogue between them proceeded: 

Prisoner. — I dtesire your liordsfaip will take notice of one 
thing, that I have taken the oaths of allegiance and supremacy, 
and have not refused anything which might testify my loyalty. 

Scroggs, C. J. — 'That will not serve your turn ; you priests 
have many tricks. What is that to giving a woman a sacrament 
several times? 

Prisoner. — My Lord, it was not a sacrament unless I be a 
prieSit, of which there is no proof. 

Scroggs. — ^What ! you expect we should prove you a priest by 
witnesses, who saw you ordained t We know too much of your 
religion ; no one gives the sacrament in a wafer except he be a 
Popish priest; you gave that woman the sacrament in a wafer; 
ergo, you are a Popish priest 

Thus he summed up: "Gentlemen of the jury, I leave it 
upon your conscience whether you vrill let priests escape, who 
are the very pests of Qhurch and State ; you had better be rid of 
one priest than three felons ; so, gentlemen, I leuve it to you." 

After a verdict of guilty, the Chief Justice said: "Gentle- 
men, you have found a good verdict, and if I had been one of 
you I should have found the same myself." He then pronounced 
sentence of death, describing whiat seemed to be his own notion 
of the Divine Being, while he imputed this blasphemy to the 
prisoner : "You act as if God Almighty were some omnipotent 
mischief, that delighted and would be served with the sacrifice 
of human blood." 

George III. was King; Lord Mansfield was Chief Justice. 
Thie year was 1780. 

Campbell's lives of chief justices, vol. hi, page 419. 

Lord Mansfield. — "There are here two questions for your con- 
sideration : First, is the defendant a priest ? Second, did he say 
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maas ? By the statute of Queen Elizabeth it is high treason for 
any man proved to be a Popissh priest to breathe in this kin^- 
doHL By what was considered a mild enactment in the reign of 
William III., a Popish priest convicted of exercising his func- 
tions is subject to fine and perpetual imprisonment. But, first, 
he is to be proved to be a priest, for, unleaai he be a priest, he 
cannot be touched for the enormity of saying maJas; and then, 
unless he be proved to have said mass, the crime of being a 
priest will escape with impunity. Now the only witness to the 
mass is P-ayne — -a very illiterate man, who knows nothing of 
Latin, the language in which it is said, and, moreover, he, af% 
informer, is witness in his own cause ; for, upon conviction, he 
is entitled to £100 reward. Several others were called, but not 
one of them would venture to swear that he saw the defendant 
say msyss. One swore that he sprinkled with holy water; an- 
other, that he addressed some prayers to the Virgin Mary i?! 
English ; another, thiat he heard him preach, and, being asked 
what the sermon was about, observed that ^it taugtt the people 
th!at good works were necessary to salvation,' a doctrine which 
he looked upon as wholly at variance with the Protestant re- 
ligion. Then, as to the defendant being a priest, you are not 
to infer that because he preached; for laymen ofter perform 
this office with us, and a deacon may preach in the Church of 
Rome. A deacon may be a cardinal — if he may not be a Pope. 
A deacon may even administer some of their sacraments, and 
perform many of their services ; and we do not know that he 
may not elevate the Host — 'at least I do not know but that he 
may, and I am persuaded that you know nothing about it If 
a deacon may perform all the ceremonies to which Payne 
swears, there is no evidence that the defendant is a priest. Why 
do they not call some one whb Was present at his ordination? 
You must not infer that he is a priest because he said mass, and 
lihiat he said mass because he is a priest. At the Reformation, 
they thought it in some measure necessary to pass these penal 



Digitized by VjOOQIC 



266 20 GEOBGIA BAB AS80CIATI0K. 

laws; for then the Pope hiad greiat power, and the Jesuite were 
then a very formidable body. Now the Pope has little power, 
and it sieemB to grow less every day. As for the Jesuits^ they 
are now banished from almost every state in Europe. These 
penal laws were not meant to be enforoed except at proper sea- 
eons, whieri there is a neoeseity for it; or, more properly speak- 
ing, they were not meant to be enforoed at all, but were merely 
made in errorenu Now, when you have oonaidered all these 
things, you will say if the evidence satisfies you. Take notice, 
if you bring him in guilty, thie punishment is very severe; a 
dreadful punishment indeed ! Nothing lees than perpetual im- 
prisonment V^ 

The jury found a vepdict of not guilty; but many zealous 
Protestants were much scandalizied, and rumors weire spreiad 
thiat the Chief Justice was not only a Jacobite, but a Papist, 
and some even assertled that he was a Jesuit in disgui)spe. 

The following will be found in Historic Chiaraicters and 
Eamous Eventsj, Vol. V., page 267 : 

Whieu Penn and his fellow-religionists went, on the 14th of 
August^ 1670, to their meeting-house in Grace-ckurch street, 
th^ found thie doors guarded by a detaehiment of soldiers, and 
were forbidden to enter. Penn, taking off his hat, began to ad- 
diiess them, when inmiediately some constables forced their way 
tUiough the crowd and arrested him and another. Captain Wil- 
liam Mead, a city draper, who had formerly been a trooper in 
the Oommonwealth^fl servide. On Penn^s requiring thieir au- 
thority, they produced a warrant, prepared beforehand, and 
duly signed by the Lord Mayor, Sir Samuel Starling, before 
whom the two prisoners were now taken for examination. He 
ordered the Quaker to remove his hat, and on Penn's refusal, 
threatened to send him to Bridewell, and order him to be well 
whipped, but 'being warned that such a course was wholly 
illegal, he committed the two prisoners to thie Black Doj?, a 
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•^'spanging-hiouse'' of bad repute in Newgate Market, to await 
itheiT trial at the Old Bailey. 

This remarkable trial took place on the Is* of September. 
Penn's judges werfe ten in number: the Lord Miayor, four Al- 
Kiermen, Sir John Robinson, Lieuteiiiant of the Tower; Sir 
John Howell, the Recorder; and three Sheriffs. The indict- 
Tnent laid before thtei jury charged William Penn and William 
Mead with being accessories in an unlawful and tinnultuous as- 
sembly, to "the great disturbance of the King's peace, to the 
-great, terror and disturbance of miany of his liiege people and 
subjeete, to the ill-example of all others in the like case offend- 
<er9, and against the peace of the said lord, the King, his cTown 
and dignity.^ 

The Clerk of thb Court then said aloud: "Wh!at say you, Wil- 
liam Penn and William Mead ; are you guilty "as you stand in- 
• dieted, in manner and form as aforesaid, or not guilty?'^ 

Peoon. — It is impossible that we should be able to remember 
the indictment verbatim, and therefore we desire a copy of it> 
^as is customary in the like occasions. 

Recorder. — ^You must first plead to the indictment before you 
'Can have a copy of it. 

Pienn. — ^I am unacquainted with the formality of the law, and 
thlerefore, before I shall answer, I request two things of the 
-court: first, that no advantage be taken against me, nior I be de- 
prived of any benefit which I might otherwise have received; 
-seoondly, th<at you will promise me a fair hearing, and liberty 
.of making my defense. 

Court. — "No advantage shall be taken against you ; you shall 
have liberty; you shall be heard; 

Penn. — Then, I plead not guilty — ^in mianner and form. 

After a similar procedure had' been followed in the instance 
-of WiUiam Mead, the court adjourned for two days, and the 
prisoners were sent back to Newgate. 

On the 3d of September the court aat again. The prisoners 
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-wiould h^ave entered with their h-ats on, but the officer stationei 
at the door interfered, and removed them. The Lord Major, 
not to lose an opportunity of displaying his zeal, angrily ex- 
claimed : "Sirrah 1 who bid you put off your hats ? Put them 
on again." They were then placed at the bar, and the Eecorder 
began — 

"Do you know where you are? Do you know this is the 
King's court?" 

Penn. — 'I know it to be a court, and I suppose it to be the 
King's court" 

Recorder. — ^Do you know there is respect due to the court ? 

Penn. — ^Yes. 

Recorder. — ^Why do you not pay it then ? 

Penn. — ^I do so. 

Recorder. — ^Why do you not put off your hat then ? 

Penn. — ^Because I do not believe that to be any respect. 

Recorder. — ^Well, the court sets forty marks apiece on your 
heads as 'a fine for contempt of court. 

Penn. — I desire it may be observed that we came into court 
with our hats off — ^that is, taken off — and if they have been put 
on since, it was by the order of the Bench, and therefore, not 
we, but the Bench, should be fined. 

After some further interruptions, the first witness was 
called — James Oook, who said: "I was sent for from the Ex- 
change to go and disperse a meeting in Grace-church street, 
where I ^aw Mr. Penn speaking to the people, but I could not 
hear what was said on account of the noise. I endeavored to 
miake way to take him, but I could not get near him for the 
crowd of people ; upon which Captain Mead came to me, about 
the kennel of the street, and desired me to let him go on, for- 
when he had done he would bring Mr. Penn to me'." 

Court — ^What number do you think there might be there ? 

Oook. — ^About three or four hundred people. 

Riehard Read summoned and sworn. 
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Court. — ^What do you know conoeming the prisoners at the 
bar? 
- Bead. — ^My lord, I went to Graoe-church street, where I 
found a great crowd of people, and I heard Mr. Penn preach to- 
them; and I saw Captain Mead speaking to Lieutenant Cook^ 
but what he said I could not tell. 

Mead. — ^What did William Penn say ? 

Read. — There was such a great noise I could not tell what 
he said. 

Mead. — Observe this evidence; he saith he heard him preach, 
and yet saith he doth not know what he said. Take notice 
(turning to the jurors), he means now -a contrary thing to what 
he swore before the Mayor, when we were committed. I appeal 
to the Mayor himself if this be not true. 

The Mayor declined to answer. Then the court asked the wit- 
ness how many persons he supposed to have been present in^ 
Grace-church street 

Read. — About four or five hun'drod. 

Penn. — I desire to know of the witness what day it was. 

Read.— The 14th of August. 

Penn. — Did he speak to me or let me know he was there ? For- 
I am very sure I never saw him. 

The court not allowing this question to be put, another witness 
was called, whose evidence closed the case for the prosecution. A 
noise breaking out in the court, Penn desired that silence might 
be commanded, and then proceeded: **We confess ourselves so 
far from recanting or declining to vindicate the assembling of 
ourselves to preach, to pray, or worship God, that we declare to 
all the world we believe it to be our indispensable duty to meet 
incessantly on so good an account; nor shall all the powers on 
earth be able to prevent us." 

Sheriff Brown. — ^You are not here for worshipping God, but for 
breaking the laws. 

Penn. — I affirm I have broken no laws, nor am I guilty of the 
indictment that is laid to my charge; and to the end that the- 
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Bench;, the jury, myself, and those who hear us may havem more 
•direct underatanding of this procedure, I desire you would let 
me know by what law it is you prosecute me, and on what law you 
/ground your indictment. 

Recorder. — ^Upon the common law. 

Penn. — ^What is that common lawt 

Recorder. — ^You must not think that I am able to sum up so 
miany years, and ever so many adjudged cases, which we call 
-common law, to satisfy your curiosity. 

Penn. — This answer, I am sure, is very short of my question; 
for if it be common, it should not be so very hard to produce. 

Recorder. — Sir, will you plead to your indictment! 

Penn. — Shall I plead to an indictment that has no foundation 
in law ? If it contain that law you say I hiave broken, why should 
jrou decline to produce it, since it will be impossible for the jury 
to determine, or agree to bring in their verdict, who have not the 
law produced by which they should measure the truth of the 
indictment. 

Recorder (passionately) . — ^You are a saucy fellow. Speak to 
the indictment. 

Penn. — I say it is my place to speak to matter of law. I am 
.arraigned a prisoner. My liberty, which is next to life itself, is 
now concerned. You are many against me, and it is hard if I 
must not make the best of my case. I say again, unless you show 
me and the people the law you ground your indictment upon, I 
shall take it for granted your proceedings are merely arbitrary. 

Recorder. — The question is, whether you are guilty of this in- 
dictment t 

Penn. — The question is not whether I am guilty of this indict- 
ment, but whether thisi indictment be legal. It is Itoo general and 
imperfect an answer to say it is common law, unless we know 
both where and what it is ; for where there is no law there is no 
transgression; and that law which is not in being, so far from 
being common law, is no law at all. 

Recorder. — ^You are an impertinent fellow. Will you teach 
the court what law is? It is lex non scripta. That which you 
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may have studied thirty or forty years .to know, would you have 
me tell you in a moment? 

Penn. — Certainly if the common law be so hard to be under- 
stood, it is far from being very common ; but if the Lord Coke in 
his Institvies be of any weight, he tells us that ^'common law is 
-conmion right," and common right is the great charter privileges 
confirmed by various enactments. 

Recorder. — Sir, you are a very troublesome fellow, and it is not 
for the honor of the court to allow you to go on. * * * My 
Lord, if you do not take some course with this pestilent fellow 
to stop his mouth, we shall not be able to do anything to-night. 

Lord Mayor. — Take him away, take him awaj^ ! Put him in the 
bale-dock ! 

And in the midist of an eloquent appeal to tftie jury, Penn was 
forcibly removed to the extreme end of the ctourt, where he oould 
neither see or be seen. A few smart passages of arms took place 
between the Recorder and Captain Mead, and he was also placed 
in close companionship with his fellow prisoner. 

The Recorder then proceeded: **You, gentlemen of the jury, 
have heard what the indictment is ; it is for preaching to the peo- 
ple and drawing a tumultuous company after them; and Mr. 
Penn was speaking. If they shall not be disturbed, you see they 
will go on. There are three or four witnesses have proved this — 
that Mr. Penn did preach there, that Mr. Mead did allow of it. 
After this, you have heard by substantial witnesses what is said 
againsit them. Now we are oin matter of f lict, which you are to 
keep and to observe, as what hath been fully sworn, at your 
peril.'' 

Here Penn, from the bale-dock, exclaimed, in his loudest tones: 
**I appeal to the jury who are my judges, and to this great as- 
sembly, whether the proeeedings of the court are nbt most arbi- 
trary and void of all law, in offering to give the jury their charge 
in the absence of the prisoners 1 I say it is directly opposed and 
destructive to the right of every English prisoner, as declared by 
Coke in the 2nd Institute 29, on the chaptier of Magna Charter.^* 

Recorder (with a pleaaiant stroke of humor). — ^Why, you are 
present; you do hear. Do you not? 
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Perm. — ^No thanks to the court that commanded me into the 
bale-dock. And you of tihe jury, take noitioe that I have not been 
heard; neither can you legally depart the court before I have 
been fully heard, having, at least, ten or twelve material poinfe 
to offer in order to invalidate their indictment. 

Recorder (in a tempest of wrath). — Pull that fellow down; 
pull him down. Take them to the hole. To hear them talk doth 
not become the honor of the court. 

After the prisoners had been borne away to the most squalid 
and noisome of all the dens in England — the ''hole'' in Newgate 
— the Recorder commanded the jury to agree in their verdict 
according to the facts sworn. For this purpose they retired, and 
meanwhile the court continued sitting, and a breathless crowd 
remained in mute suiqpense to await the issue of this important 
trial. 

Thirty minutes passed, and the jury made no appearance. An 
hour ! It was evident they were not all agreed. The judges sat 
on their bench in angry alarm, lest the jury should prove more 
refractory than they had anticipated ; the auditory began to hope 
that their fellow-countrymen might yet escape an unjust judg- 
ment. An hour and a half elapsed, and the door opened. With 
a simultaneous movement every eye was directed thitherw-ar*!. 
There entered eight of the jurors, saying that they could not 
agree upon a verdict. The Recorder required the attendance of 
the other four, and upon their presenting themselves, loaded 
them with vituperation. Upon their leteider and instigator, Ed- 
ward Bushel, he specially poured out the lava of his wrath. 

Recorder. — ^You, sir, are the cause of this disturbance, and 
manifestly show yourself an abettor of faction. I shall set a 
mark upon you, sir. 

Sir John Robinson. — I know you. You have thrust yourself 
upon this jury. 

Bushnel. — ^No, Sir John. There were three score before me on 
the panel, and I would willingly have got oflf, but could not. 

Robinson. — I tell you you deserve to be indicted more than any 
man that has been indicted this day. 
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The jury again retired ; and after another sitting of nearly two 
Tiours' duration, returned, and gave in a verdict of ** guilty of 
:spelaking in Graoe-church street" The court endeavored to brow- 
'beat them into altering it so as to make the speaking unlawful. 
^*Was it not an unlawful assembly? You mean they were speak- 
ing to a tumult of people there?'' 

But Edward Bushel, and three or four equally sturdy patriots, 
would make no such admission. * ' We have given in our verdict, ' ' 
said the foreman; ''"we can give in no other." They were com- 
I)elled to retire a third time, -and being supplied with writing: 
materials, sent in a written verdict, acquitting William Mead 
and finding Penn ** guilty of speaking to an assembly met together 
in Graoe-church street" On reading it the Lord Mayor gave way 
to an outburst of ra^, and pronounced Bushel "an impudent, 
canting knave." The Recorder was more chary of his words, but 
^ave a forcible expression to his indignation : ** You shall not be 
dismissed," he said, **till you bring in a verdict which the court 
^ill accept You shiall be locked up, without meat, drink, fire, and 
tobacco. You shall not think thus to abuse the court. We will 
iave a verdict, by the help of God, or you shall stiarve for it !" 

Penn. — The jury, who are my judges, ought not to be thus 
menaded. Their verdict should be free — ^not forced. 

Eecorder. — ^Stop tjiat fellow's m'outlh, or put him out of ootirt ! 

Lord Mayor (addressing the jury). — ^You have heard that he 
preached ; that he gathered a company of tumultuous people ; and 
that they not only disobey the martial power, but the civil also. 

Penn. — That is a mistake. We did not make the tumult, but 
they that interrupted us. The jury cannot be so ignorant as to 
think we met there to disturb the peace, because it is well known 
that we are a peacealble people, never offering violence to any 
jnan, and were kept by force of arms out of our own house. You 
sure Englishman (he said to thle juror®), mind your privileges; 
give not away your righte. 

The jury were now locked up, and the prisoners carried back 
to Newgate. The next morning (Sunday) the court was again 
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crowded, and every person waited with painful expectancy the 
appearance of the jurors. At seven o'clock their names were 
called over, and the olerk onoe more inquired if they had agreed 
upon a verdict. They replied in the afltonative. ''Guilty or not 
guilty?" "(xuilty of speaking in GraoenchurdL street" 

Lord Mayor. — To an unlawful assembly? 

Bushel. — No, my lord ; we give no other verdict than we gave 
last night. 

Lord Mayor. — You are a factious fellow ; I'll take a course with 
you. 

Alderman Bladworth. — I knew Mr. Bushel would not yield- 
Bushel. — Sir Thomas, I have done according to my conscience. 

Lord Mayor. — That conscience of yours would cut my throat. 

Bushel. — ^No, my lord, it never shall. 

Lord Mayor. — ^But I will cut yours as soon as I can. 

Riecorder (jocosely). — He has inspired the jury; he has the 
spirit of divination ; methinks h© begins to affect me!l will have 
a positive verdict, or else you shall starve. 

Penn. — I desire to ask the Recorder a question. Do you allow 
the verdict given of William Mead? 

Recorder. — ^It cannot be a verdict, because you are indicted for 
conspiracy; and one being found ''Not Guilty," and not the 
other, it is no verdict. 

Penn. — If **Not Guilty'^ be no verdict, then you make of jury 
and of the Great Charter a mere nose of wax. 

Mead.— How 1 Is * ' Not Guilty ' ' no verdict ? 

Recorder. — ^No, it is no verdict. 

Penn. — I afllrm that the consent of a jury is a verdict in law^ 
and if William Mead be not guilty, it follows that I am clear^ 
since you have indicted vb for coaiBpiracy, and I could not poe^ 
sibly conspire alone. 

Onoe more the ill-fated jurorsi were compelled to retire, only to 
persist in the verdict already given. The Recorder, carried by 
hi® wiuth beyond the limits of diecency, exclaimed, "Your verdiot 
is nothing. You play upon the court. I say you shall go and 
bring in another verdict, or you shlall starve ; and I will have you 
carted about the city as in Edward the III.'s time." 
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Foreman. — ^We have given in our verdict, in which we are all 
agreed; if we give in another, it will be by force, to save our- 
lives. 

Lord Mayor. — Take them up to their room. 

Officer, — Lord, they will not go. 

The jurors were then forcibly constrained to withdraw, and 
locked up without food and water. Subjected to so terrible a 
trial, some of the weaker minds wavered, and would have given 
way, but were encouraged in their resistance by the resolution of 
Bushel, and others who, like Bushel, understood the importance 
of the question at issue. So when on Monday morning, after fast- 
ing two days and nights, the court once more summoned the- 
jurors before them, there was not a traitor or a coward among 
them. They looked wan and worn; but their hearts beat calmly 
with the eonseiousnesQ that they were doing their duty, and ren- 
dering no trivial service to their common country. Heroes these,,. 
no less than Eussell and Sidney, who vindicated on the scaffold 
their faith in the principles they professed ! 

Clerk. — Gentlemen, are you agreed in your verdict t 

Jury. — Yes. 

Clerk. — ^Who shall speak for yout 

Jury. — Our foreman. 

Clerk. — ^Look upon the prisoners. What say you? Is William 
Penn guilty of the matter whereof he stands indicted in manner 
and form, or not guilty ? 

Foreman. — ^Tou have our verdict in writing. 

Clerk. — I will read it. 

Kecorder. — No, it is no verdict. The court will not accept it. 

Foreman. — If you will not accept it, I desire to have it back 
again. 

Court. — The paper was no verdict, and no advantage shall be- 
taken of you for it. 

Clerk.— How say you? Is William Penn guilty or not guilty f 

Foreman (with unfaltering voice) . — Not guilty. 

Recorder (after a movement of impatience). — I am sorry gen- 
tlemen, you have followed your own judgments and opinions; 
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Tather than the good advice which was given you. God keep my 
life out of your hands ! But for this the court fines you forty 
marks a man, and imprisonment in Newgate till the fines be paid. 

Penn. — ^Being freed by the jury, I demand to be set at libAty. 

Lord Mayor. — ^No ; you are in for your fines. 

Penn.— Fines! What fines? 

Lord Mayor. — For contempt of court. 

Penn. — I ask if it be according to the fundamental laws of Eng- 
land that any Englishman should be fined except by the judgment 
of his peers t Since it expressly contradicts the- 14th and 29th 
•chapters of the Great Charter of England, which says^ "No free- 
man ought to be amerced except by the oath of good and lawful 
men of the vicinage. ' ' 

Recorder. — Take him away; put him out of the court. 

Penn. — ^I can never urge the fundamental laws of England but 
you cry out, ''Take him away! take him away!" But this is no 
wonder, since the Spanish Inquisition sits so near the Recorder's 
heart. God, who is just, will judge you all for these things. 

It is refreshing after having waded through these cases to come 
to the opinion of Lord Denmlan given the House of Lords in 1844 
upon the appeal of O'Connell. The question was on the chal- 
lenge to the array where the defendant insisted that the Recorder 
•of the County of Dublin had delivered to the sheriff a mutilated 
list of the jury by the omission of sixty names. Said Lord Den- 
man. Chief Justice: **If it is possible for such practice as this 
to pass without remedy, trial by jury itself, instead of being a 
security to persons who are accused, will be a mockery, a delusion 
and a snare. Said he, "I think thiat the principle of challenge to 
the array is not confined to the mtrrow issue whether the sheriif 
has done wrong, but involves the larger question whether the 
defendant has the security of a trial by a lawful jury of his coun- 
ty." (yOonnell was a poUtidal offendfeir, but the verdict against 
him was set aside. 

In 1864, during the Civil War, Bowles, Milligan and Horeey 
Avere airresteid under a military order, tried before a niililjary com- 
Tnis'ai'on and sentenced to be hanged. Their case was presented to 
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IJhb Supreme Oourt of the Umted State© upian: this section of the 
Oonstitutioii : "Where tjie courts lai^ open, and in the proper ex- 
ercise of their jurii&diction, the right of a citizen to a jury trial 
gu'aranteed by the Oonlstitution can not be denied or abridged." 
Jeremifahl S. Black in llhe course of his argument said: "I do 
not say that trial by jury is an infallible mode of ascertaining the 
truth. Like everything human it has its imperfections. I only 
say that it is the best protection for innocence and the surest 
mode of punishing guilt that has yet been discovered. It has 
borne the test of longer experience and borne it better than any 
other legal institution that ever existed among men. England 
owes more^ of her freedom, her grandeur and her prosperity to 
that than to all other causes put together. It has the approbation 
not only of those who live under it, but of the great thinkers who 
look at it calmly from a distance and judge it impartially. 
* * * * * * * 

"The Oolonisits of this country who camie from the Britisli 
Islandis brtough this institution with them, and thiey regarded it 
as the moBt pr^ecious piart of their inheritance. The immigrants 
frOan other places whiere trial by jury did not exiisit became 
equally attached to it m soon as thiey undei^tood what it was. 
There was no subject upon whidh all the inhabitants of the 
country were more perfectiy unanimous than they werfe in tiheir 
determination to retain this great right unimpaired." 

Ghief Justice Neilson once said : "At the sea shore you pick up 
a pebble fashioned after a law of nature in the exact form that 
best resists pressure and worn as smooth as glass. It is so perfect 
that you take it as a keepsake. But could you know its history 
from the time when a rough fragment of rock fell from the over- 
hanging cliff into the sea to be taken possession of by the under- 
currents and dragged from one ocean to another, perhaps around 
the world for a hundred years until in reduced and perfect form 
it was cast upon the beach as you find it, you would have a fit 
illustration of what many principles now in familiar use have 
endured thus, tried, tortured and fashioned during the ages. ' ' 

10 g b a 
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Trial by jury upon all issues of fact should be guarded by strict 
regard for its preservation in its full force and integrity. Mr. 
Blaokfield in Yds work on "Inetruotions to Juries" has well said : 
^^It is the theiOTy of jury trials that tihedeciBdon of all questions of 
law arising in the case is a matter exclusively within the province 
of the court ; while upon tiie other hand, the determination of all 
questions of fact is exclusively within the province of the jury. 
In determining questions of fact the jury are necessarily com- 
pelled to pass upon the weight and sufficiency of the evidence in- 
troduced to prove or disprove the existence of the fact, and it is 
within their exclusive province to do so. The credibility of wit- 
nesses is exclusively a question for the jury. So the inference of 
facts from other facts in evidence are to be drawn by the jury 
and not by the court except where the evidence is uncontradicted 
and there is no room for reasonable men to draw different con- 
clusions, and except in cases where there is a presumption of law 
resulting from the facts proved, in which case the court may 
instruct them as to the inference to be drawn in the event they 
find the existence of the requisite facts." 

Chief Justice Lumpkin, in Stroud vs. Mayo & Stroud in the 
7th Ga. 274, quotes approvingly Judge Stoiy in Alsop 
vs. The Commercial Insurance Co., slaid: "In consider- 
ing questions oi this nature, I confess myself among those 
judges who are very reluctant to intermeddle with the ver- 
dicts of juries in mere matters of fact. There was a time when 
courts were disposed to go an extravagant length on this subject 
and to set aside the verdict of the jury merely because, in the 
opinion of the court the weight of evidence was on the other side. 
This was indeed substituting the court for the jury, in trying the 
credibility of testimony and the weight of evidence. For one, I 
am not disposed to proceed far upon this dangerous ground; and 
in matters of fact I hold it to be my duty to abstain from inter- 
fering with the verdict of a jury, unless the verdict is clearly 
against the undoubted general current of the evidence ; so that 
the court can clearly see that they have acted under some mistake 
or from some improper motive or bias, or feeling." 
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I hope I may be excused for quoting just here part of an opin- 
^lon I wrote in the case of Richmond & Danville Railroad Co. vs. 
Allison in the 89th Ga. 567 : 

**The prevailing party who gets a verdict has a property right 
in it; the court that sets it aside without some sufficient reason 
forgets the Constitution which declares that the right of trial by 
.jury shall remain inviolate. Such decision ought never to appear 
:BS an excuse to give the losing party another chance. Courts must- 
take the verdict of juries when proper from the evidence as a 
right conclusion as to what is the truth of a case." 

Whoever has had experience with juries must concede that they 
•endeavor to do right. They take questions of fact unimpeded by 
the legal fetters that restrain a professional mind. They may not 
find sometimes as a court would find. The reply is the law has 
, left this work to them. If they do their work fairly under the 
a'ules courts ought not to disturb their verdicts. In "Trial by 
-Jury," by Forsyth, he says: "It was said of Socrates that he fir^t 
-drew philosophy from the clouds and made it walk upon the 
•earth. And of the civil jury it may also be said that it is an in- 
rstitution which draws down the knowledge of the laws to popu- 
lar comprehension." 
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REPORT OP COMMITTEE ON JUDICIAL ADMINISTRA- 
TION AND REMEDIAL PROCEDURE. 



To the Georgia Bar Associaiion: 

I have found it impracticable to have a meeting of the Commit- 
tee of which I have the honor of being Chairman, but have re- 
cedved suggestions from some of the members which are em- 
bodied herein. 

One member of tihe Oommitteie, while expreesing perfect will- 
ingness ix> <XM>peita*e in endeavoring to perfect a plan of reme- 
dial procedure, which might, ultimately, under judicious treat- 
ment, develop into a system, hiolds views on the subject not 
in harmony with the latter-day enactments along that line, but 
believes that the adoption of the procedure prevailing at common 
law would be less technical and more certain, and while, perhaps, 
more difficult to be understood, when well understood and prop- 
erly administered, would tend more to the promotion of speedy 
justice. 

Personally, I think that, at least, a short step in that direction 
should be taken by amending Sections 5050 and 5067 of the Civil 
Code so as to require plaintiffs to "meet with proper written 
pleadings," new matter set up by the defendant, not controvert- 
ing plaintiff's petition. The suggestion that such reply be re- 
quired was made by the Committee which made its report to the 
Nineteenth Session of this body. 

FoUovnng the report of the Committee made at the Seventeenth 

Session, we think convenience and despatch would be promoted in 

the trial of cases by requiring defendants to recite in their answers 

to petitions the substance, at least, of each paragraph that is to be 

admitted or denied. 
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We submit that the practice and procedure in the Constitutional 
City Courts of the State should be uniform, and that, in the in- 
terest of economy to the several counties of the State having such 
<courts, an effort should be made to secure legislation necessary to 
<;arry into effect so much of the recommendation of the Commit- 
tee, made at the Eighteenth Session of this body, as would author- 
ize them, in addition to misdemeanors, to try all felony cases that 
may be reduced to misdemeanors by the recommendation of the 
trial jury. 

Your Committee suggests the repeal of so much of Section 5479 
•of the Code as makes it unnecessary to submit to opposite counsel 
written requests to charge, as the court should have the assistance 
♦of counsel of both sides. 

We further suggest that, where a levy is made on realty which 
was in possession of the defendant in fi. fa. at the time of the 
rendition of the judgment, or has since come into his possession, 
^nd is claimed by another, the claimant should be required to file 
wilii hm diaim' affidavit an absttmet of hia title. The plaintiff, in 
the trial of claim cases, is frequently confronted with an unre- 
•corded, or a very recently recorded deed made by the debtor to 
his wife, son, father, or other person standing in confidential rela- 
tion, and thus foopoed to dismiss his levy when with due notice he 
could have produced sufficient evidence to prove the transfer 
fraudulent. By this amendment to the law the honest claimant 
^ould suffer mo injury. The rule could also be applied to per- 
isonalty to the exJient of requiring the claimant to state from whom 
lie claims to have purchased, giving also the date of purchase and 
^consideration. 

Respectfully submitted, 
W. H. Griffin, 
Chairman. 

Julv2d, 1903. 
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REPORT OP THE COMMITTEE ON GRIEVANCES. 



Mr. President: 

The Committee upon Grievances b^ leave to submit the fol- 
lowing report : 

Specifications containing the gravest charges against a member 
of the Bar of this State have within the last twenty-four houri? 
been presented to this Committee. 

The lack of time within which to investigate j the absence of 
two members of the Committee; the fact that a new committee 
will take our place to-morrow; the disqualification of the Chair- 
man of this Committee, who is the Attorney of Record of the^ 
lawyer in litigation referred to in one of the specifications; and 
the disqualification of one other member of the Committee, com- 
pel other members of your Committee to return to the Secretary 
the documents setting forth the grievances without consideration^ 
Eespeafcfully, 

Roland Ellis, Chairman; 
B. S. Miller, 
John W» Bennett. 
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GOVERNMENT BY INJUNCTION. 



PAPEK BY 

JAMES BISHOP, JR., 

OF EASTMAN. 



To the Georgia Bar Association: 

As an individual member of the Committee on Federal Legis- 
lation I desire to e^^press some views which I entertain on one 
very important subject, to wit : what some people are pleased to 
term 

''government by injunction.^' 

For several years past much has been said on this subject in 
political speeches and in the newspapers throughout the country. 
A great deal of what has been said and written emanates from 
men who have no conception or comprehension of the subject 
with which they have undertaken to deal, and their diatribes may 
therefore be pardoned upon the ground of ignorance and imbe- 
cility. We can afford to forgive them because they know not 
what they do. Many of the weak fulminations on the subject 
bear unmistakable evidences of having been sired by those miser- 
able creatures designated in common parlance as demagogues, 
who never trouble themselves to inquire whether a thing is right 
or wrong, and whose only care is to know whether at any given 
time a thing is popular or unpopular with the 'Ot noXXoi, and if 
they can satisfy themselves on this point their advocacy of or op- 
position to any man or measure is determined already, and wheth- 
er their attitude in regard to any paiticular meaisure is tempo- 
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rary or permanent depends entirely ujwn 'vptether that measure 
remains popular or impopular, regardless of any principle in-, 
volved. The bleatings of the two classes mentioned are not to be 
dignified by calling them arguments. 

There have been, however, some forcible arguments advanced 
botih pro and con by thoughtful and well-informed persons seek- 
ing honestly for the truth and desiring only to know what is best 
for the welfare of the country and for the protection of the right 
of all citizens to be secure in the enjoyment of life, liberty and 
property. 

As far as I have observed most of the utterances in regard to 
the practice of the courts on the subject of so-called government 
by injunction have reference to the Federal courts, and most of 
the suggestions in regard to legislation on this subject have had 
reference to Federal legislation. Just why this is so I am at some 
loss to fully understand, for there is hardly any argument touch- 
ing the practice of the Federal Courts on the subject that wotdd 
not be equally applicable to the practice of State Courts, or re- 
garding Federal legislation on the subject that would not apply 
with equal force to State legislation, for there is perhaps as much 
government by injunction in the State courts as in the Federal 
courts ; indeed, there is doubtless a much more frequent demand 
for the exercise of this judicial function of equity jurisprudence 
by the State courts than by the Federal courts. 

Properly exercised, there is no more important power possessed 
by any court than the power of a court of equity to enjoin and 
prevent the wanton taking or destruction of private property or 
the commission of any serious injury or damage to the same, and 
it is infinitely better to prevent mischief or damage before it is 
done than to undertake to repair the mischief after it is done. 
Even in cases where the party seeking or threatening to do the 
mischief is solvent and able to respond to a judgment in damages, 
and where the damages are not altogether irreparable and are 
capable of approximate or exact computation and ascertainment, 
still it is better to prevent the wrong from being done than to 
undertake to repair it after it is done. The government has en- 
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tered into a compact as it were with its citizens to protect them 
in their rights. On sound principle, therefore, a citizen has the 
right, when he brings to the attention of the government through 
ita legtally oonstituted tribumals 'and authorities the fact that some 
person or persons are doing or threatening to do him a serious 
wrong or injury by an infringement of his constitutional rights, 
to expect the government, through the law and those appointed 
•or elected to interpret and administer the law, to prevent such 
wrong or infringement, if it can be prevented, and not to prevent 
it would be a violation by the government of the solemn compact 
with its, citizens. To subject the party injured to great delay jmd 
expense by remitting him to. the remedy of recovering by the 
slow process of law damages for the injury done would not be ad- 
equate protection nor a substantial compliance with the govern- 
ment's promise and undertaking to protect him. Besides, pre- 
venting the invasion of personal and property rights often pre^ 
vents bad personal feelings and difficultly and even bloodshed 
and the taking of human life that sometimes result from such 
invasions. 

But when a lot of irresponsible, insolvent and reckless persons 
band themselves tog:ether and wantonly destroy vast quantities 
•of property and endeavor to break up large business enterprises 
in which a great deal of capital is invested and which give em- 
ployment to many people, by intimidating, threatening and pre- 
venting persons who desire and need employment and mon^y 
from accepting legitimate employment or performing honorable 
and useful labor, or by force, menaces and violence preventing 
public carriers from moving or hauling goods and freights, and 
thus seriously interfering with trade and commerce and stagna- 
ting business, in such oases it seemai inoooiceivable iiilat any hon- 
est, fair-minded and intelligent man could be oppoised to prevent- 
ing such misdiief by injunction or by the exercise of any and all 
the powders and functions of the government or any deparstment 
of the government, either State or National, if necessary to en- 
f or«ce the constitutional right of every citizen of this great coun- 
try to be secure in the enjoyment of life, liberty and property. 



Digitized by VjOOQIC 



286 20 GBOBGIA BAB ASSOCIATION. 

To prevent such wrongs the dictates of reason and justice sug- 
gest that the fullest powers of the courts should be promptly exer- 
eisedy and if the powers already granted to the courts are inndc- 
quate to meet the exigencies those powers ought to be enlarged, 
and if necessary to maintain and vindicate the majesty of the 
law and to convince lawless and reckless men that no citizen shall 
be deprived of life, liberty or property, without due process of 
law, and that the arm of the law is strcmg enough, and the 
powers of the government ore broad enough to enforce the sacred 
right of security in the enjoyment of life, liberty and property^ 
thle military forces of thie government Bh<>uld be unhesitatingly 
called to the aid of the courts. Thus should the govern- 
m^it, in its power, come to the protection of any of its citizens 
and do exact justice betw&n them, no matter how exalted may be 
their condition nor how low their estate, whether they be corpora- 
tions or private persons, rich or poor, white or colored, influen- 
tial or obscure. Such an impartial admmistration of justice not 
only commands the respect of all men, but as that eminent jurist,. 
Judge Emory Speer, said in charging a jury, "it is the firmest 
bond of the people to government." 

Unless the government can and will enforce those rights which 
it has undertaken by the fundamental law to guarantee, it cer- 
tamly will not command the respect to which it ought to be en- 
titled both from citizens and aliens. But let the government 
demonstrate that it is able to perform and that it will perform and 
execute every guaranty of protection and security that it has 
made to its citizens, and the respect and admiration of the world 
as well as the love of all law-abiding and patriotic citizens must 
inevitably be the consequence. 

To do this is not tyranny, nor does it unnecessarily abridge our 
boasted American freedom. There is nothing in our organic law 
that authorizes tany man or set of men to so use and abuse the 
freedom and liberty guaranteed to them as to nullify other parts 
of the same organic law guaranteeing to all men the right to be 
secure in the enjoyment of life, liberty and property, and further 
guaranteeing that no man shall be deprived of either of these 
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without due process of law. Liberty as understood iu our con- 
stitution does not mean license, and in guaranteeing the highest 
degree of liberty possible consistent with the welfare and happi- 
ness of the people and with the good order, peace and dignity of 
the government, it was never intended to grant a license to some 
men to trample upon, disregard and destroy the rights and prop- 
erty of othiers, and every attempt, threat or purpose to do so ought 
to be restrained, forestalled and prevented by the government by 
any means in its power. Absolute freedom or license can exist 
only where there is no law and no government, and that is bar- 
barism. Wherever there is enlightenment, law and civil govern- 
ment, there must of necessity be some restraint of liberty. And^ 
what right has any man to complain if the government, through 
the tribunal constituted for the purpose, restrains and prevents^, 
him from doing a serioua wrong or from depriving another of his 
rights or his property t Is it any worse to restrain and prevent 
him from committing such wrong than it is to punish him for it 
after he has done itf He can appeal to the same law that would 
prevent him from wantonly injuring another to prevent another- 
f rom wantonly injuring him, and surely there can be nothing un- 
just or unfair in that. The fact, if it be a fact, that courts may 
sometimes abuse the powers conferred upon them by the law is 
no argument against the law itself or against the reason and jus- 
tice of the law. The remedy is not to change the law or to take- 
away from the courts the necessary power conferred by it, but 
the jfroper remedy is to correct the abuses in the administration 
and enforcement of the law, and if necessary to remove from 
office those who are guilty of such abuses, if any. The exercise of 
the power itself is absolutely necessary for the preservation of* 
order and for the protection of persons and property, and essen- 
tial to good government. 

It is true that the granting of injunctions and other extraordi- 
nary writs by courts of equity ought to be done with the utmost 
care and circumspection, and especially should judges exercising- 
chancery powers be very careful not to enjoin or restrain defend- 
ants from exercising what they bona fide claim to be their rights 
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without first giving them an opportunity to be heard and to pre- 
sent the evidence of such rights, and only in a strong and urgent 
case of emergency should a respondent be so restrained on the 
' ex parte showing of the complain<ant vrhea from a oaref ul exami- 
nation and consideration of the bill or petition and evidence pre- 
sented by the complainant it is manifest that irreparable injury 
will be done unless the respondent is immediately restrained from 
• doing the attempted or threatened wrong or injury, and then the 
respondent should be accorded a hearing at the earliest date pos- 
sible for the purpose of determining upon a full investigation and 
hearing whether the injunction should be dissolved or continued 
of force. 

But when the emergency demands it, when the protection of 
property or of any legal or equitable right rend^s it necessary, 
the courts ought not only to have this restraining power but they 
ought to exercise it promptly and vigorously by granting injunc- 
tions and by adequately punishing violations thereof, not for the 
purpose of terrorizing or tyrannizing, but for the puriwse of giv- 
ing ample protection to sacred rights imperilled and invaded or 
..about to be invaded, remembering, too, that all rights are sacred; 
that **calm and immovable justice sits on her eternal throne, and 
in her eyes right is right forever and wrong is eternally wrong." 
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JEFFERSON AND THE CONTRIBUTIONS OF HIS MAS- 
TERLY GENIUS TO THE GENESIS AND GROWTH 
OF AMERICAN CONSTITUTIONAL HISTORY. 



PAPEB BY 

CHARLES JEWETT SWIFT, 

OP COLUMBUS. 



In any righteous protest against the habitual proneness of cer- 
tain writers and historians in the North to withhold or obscure 
the credit which justly belongs to Southern men in realms of" 
great achievements, it would be invidious not to exempt a certain 
few from any reprobative classification. Among these we cannot 
too much admire the splendid and scholarly works of the late 
John Fisk, the discriminating but unnarrow views of Senator 
George F. Hoar, and the generous offerings of praise on behalf of 
Southern chivalry and manhood by Charles Francis Adams. 
These; all. citizens of Massachusetts, are too resplendent with their 
own intelligences and too jealous of the proper dispensation of 
their own knowledge of American history not to accord honor 
where honor is due, and praise where praise is deserved, even 
when the constellations in the empire of statesmanship are com- 
posed of so many stars of the first magnitude, belonging to the- 
Southern firmament. 

In the editorial writings of a weekly paper published in New 
York, and largely read in the South, we have very recently no- 
ticed its claim that Lincoln was a great commoner, while Jeffer- 
son was an aristocrat; that Lincoln held himself in the closest 
touch and sympathy with the people, and that Jefferson held 
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.aloof fi\>m the people. Such! a palpiable and dowmight misstate- 
ment of the facts might be attributed to ignorance if it were not 
so self-imposed that it carries with it the necessary implication of 
its own ignominy. Jefferson taught that in our government the 
-people and not the classes wore sovereign, and he was so tenaeious 
•of this gospel that his enemies decried him as the advocate of 
socialism and the friend of proletaritanism. In the colony of Vir- 
ginia he led the forces which disestablished the church. He de- 
stroyed the landed aristocracy by the repeal of the law of primo- 
geniture and entail, and being in Paris during the early stages of 
the French revolution, he applauded the whole actuating idea of 
that terrible uprising for the restoration of the rights of man. 

At the commencement of the French revolution, upon the re- 
assembling of itihe States General, on tte suggestion of JefieiBon, 
the name was changed to national asisembly, as heiv^g the more 
appropriate for a popular representative body. 

The same New York weekly also spoke of Monroe as the nomi- 
nal author of the Monroe doctrine, but whose real author was 
^ohn Quincy Adams, Monroe's Secretary of State. 

Secretary of State John Hay, in his address last summer at 
the commencement exercises of Harvard, also accredited the Mon- 
roe doctrine to a Harvard graduate, obviously meaning John 
*Quincy Adams, who was Secretary of State at the time the mes- 
sage was promulgated. In reference to historical accuracy the 
facts are as follows : In September, 1823, Mr. Canning proposed 
to Mr. Rush that the United States should co-operate with Eng- 
land in preventing European interference with the former Span- 
ish-American colonies, as had been proposed in the interest of 
monarchial absolutism at the Congress of Verona in 1822. Two 
or three months later Monroe, with the approval of John Quincy 
Adams and Thomas Jeflferson, declared the doctrine as it is for- 
mulated in the Preeddent's message of Deoember 2d, 1823. 

In 1820 Jefferson wrote: **The day is not distant when we 
may formally require a meridian of partition through the ocean 
which separates the two hemispheres, on the hither side of which 
mo European gun shall ever be heard, nor an American on the 



Digitized by VjOOQIC 



JEFFERSON — SWIFT's PAPER. 291 

other. The principles of society here and there are radically dif- 
ferent, and I hope no American patriot will ever lose sight of the 
•essential policy of interdicting in the seas and territory of both 
Americas the ferocious and sanguinary contests of Europe." 

Here we have in Jeflferson's own language a full statement of 
the principles of the Monroe doctrine, written by him two years 
before the meeting of the Hbly AUiiance or Congress of Verona, 
and three years before the declaration of the message of Presi- 
-dent Monroe. 

William H. Seward, as Secretary of State, immediately after 
the Civil War, in an oflScial letter, which caused the hasty with- 
drawal of the French intervention in Mexico, based his demand 
•on the fundamental idea as expressed by Jeflferson; and so did 
President Cleveland in the rather extreme use of the doctrine in 
liis celebrated Venezuelan message. The message of President 
Monroe amplified the doctrine, but it was declaratory after all of 
the questions as defined by Jeflferson. 

Some months ago in New York Senator Depew assigned to Mr. 
Xinooln exclusively the qualities of original sitatesmanship, and 
denied such qualities in his mention of Jeflferson. In all of the 
essentials of Mr. Lincoln's political creed, by which he made the 
greatest Impression and presented the strong side of the Lincoln- 
Douglas debates, Jeflferson was his guide. 

Even before the formation pf the Federal Constitution Jeflfer- 
ison prepared Virginia's deeds of cession of all the vast territory 
north! of the Ohio river, in wMoh he, among other things, sug- 
gested or provided that ** neither slavery nor involuntary servi- 
tude, except for the punishment of crime, whereof the accused 
shall have been duly convicted, shall exist in said territory." 
This clause was included in the organic legislation known as the 
Ordinanees for the Government of the Northwest Territoo^^, 
and of these Mr. Webster said that they were the great- 
•est and most atatesm<anlike body of laws ever enacted. By 
similar clauses Jeflferson tried te prevent the introduction 
of slavery in the territeries of Alabama and Mississippi, 
upon the th^ry that by the restriction of slavery to the 
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States ^ere it then exiBted, it "would gradually disappear^ 
These were afterwards tbe views and teachings of Mr. Lin- 
<x>la The Emancipation Proolainaition wte issued in 1863, 
as a war measure, and not as a moral manifesto. The^ 
Thirteenth Amendment to the Constitution, abolishing slavery 
in the United States and all places under their jurisdiction, is in 
substance the same and almost in the identical language employed' 
by Jefferson for the inhibition of slavery by the ordinances for 
the government of the territory north of the Ohio river. Mr. Liu- 
cohi's statesmanship on the one supreme issue which elected him 
to the Presidency was derived from Jefferson. The latter also 
was unfaltering in his faith that ours was a government of the 
people, **not to perish from earth," and which received its en- 
during verity as a prophecy fulfilled in the immortal paraphrase 
by President Lincoln at Gettysburg. To deny to Jefferson the 
concepts and work of unsurpassed original and constructive 
statesmanship would be the equivalent of denying the justice of 
according to Mr. Lincoln the great part he played in the history 
of the republic, and would be in effect the impairment of the 
warrant of his own cause, based upon the teachings of Jefferson 
more than upon all other sources and authorities put together. 

President Butler, of Columbia University, in an address at 
Philadelphia in June of last year, mentioned three or four fore- 
most American statesmen, but omitted from his list the name of 
Jefferson. There is a popular belief that Jefferson is entitled to 
some credit as the author of the Declaration of Independence, 
and in consideration of which and for many other reasons it is 
respectfully submitted that when representative and scholarly 
men before enlighted American audiences fail to mention his 
name, or give to him a subordinate place, it is both strange and 
unaccountable. 

Theodore Roosevelt, now President of the United States, in con- 
sequence of the Buffalo tragedy, and who, by the grace of the 
next Republican convention and the majority of the electoral 
vote, may succeed himself in that highest office, in his speech at- 
the dedication of the St. Louis Exposition only once, and that in- 
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cidentally, mentioned Jeflferson. In commenting on the trans- 
Mississippi country he spoke of *'this great region acquired for 
our people under the Presidency of Jeflferson." After this in- 
stance of condescending reluctance and studied shyness as shown 
by President Roosevelt in mentioning Jeflferson at all, we should 
not be surprised that if he ever speaks again on the same sub- 
ject, he will obliterate Jeflferson entirely and ascribe the acquisi- 
tion of the trans-Mississippi domain to some magic incarnation 
begotten in the fierce heat of battle at San Juan hill. In his book 
entitled "Winning of the West," he caUs James Madison and 
Thomas Jeflferson '* politicians of infamous stripe." Other 
writers, in recognition of the great learning of Madison and his: 
moderation and patriotism, his untiring zeal and industry in the 
convention that formed the Constitution of the United States 
have had the temerity to call him the ** Father of the Constitu- 
tion." Such epithets applied by Mr. Roosevelt and collaborators 
of his kind, to two of the great founders of the republic, and one 
the author of the ''Declaration of Independence," and the other 
his faithful ally and disciple, either evince a moral rottenness, or 
a lack of intellectual integrity, or so much mental deficiency as 
would taint and malodorize the harvest of truth with the stink 
weeds of falsehood, in the process of such wanton and strenuous 
attempts to fasten their purblind inaccuraci^ and parasitical 
prevarications upon the eternal veritiesi of histery. 

The Louisiana purchase as an event in the history of the United 
States, is said to be ''worthy to rank with the Declaration of In- 
dependence and the formation of the Constitution." 

It took place in 1803. Frwn a letter to A, Stewart, written by 
Jeflferson in Paris January 25th, 1786, referring to the "Men of 
the Western Waters," grown turbulent when they found their 
industries dammed by the Spanish closure of the Mississippi, we 
quote as follows: "The navigation of the Mississippi we must 
have. These countries cannot be in better hands than the Span- 
iards, My fear is that they are too feeble to hold them till our 
population can be sufliciently advanced to gain it from them piece 
by piece." 

aogba 
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Livingston was already in Paris, and Jefferson sent Monroe 
thither to purchase New Orleans and the Ploridas. While Liv- 
ingston was bargaining for a little strip of territory at the mouth 
of the Mississippi river, Talleyrand asked him what he would 
give for all Louisiana f 

Napoleon had determined to reopen the war with England, and 
while Monroe was still upon the ocean, he unfolded to his min- 
isters, Talleyrand and Maibois, his inclination to relinquisii 
Louisiana. The offer of Talleyrand to sell the whole of Louisiana 
staggered both Livingston and Monroe. Acquisition peacefully 
and by purchase of all of the western watershed of the Mississippi 
and its tributaries, instead of a mere strip near the mouth of the 
** Father of Waters," had never taken the shape of an irridescent 
dream in the minds of either Jefferson, Livingston, Monroe or any 
other American citizen. The offer of Napoleon was oommuni- 
cated to Jefferson, and he, relying upon the maxim that ''peace 
is our passion," saw the consummation of his hopes and desires 
a half century in advance of the time when he had conjectured 
that by the increase of our population and their gradual en- 
croachment upon the domain of Louisiana, the United States 
would be able to possess it by the conquest of war from Spain or 
any European power whatsoever. Long prior to the purchase, 
Jefferson's appreciation of its extent and value was one of his 
fixed conceptions. *'I would not give," said Jefferson, ''one inch 
of the waters of the Mississippi tetany nation." 

He was the author of the Kentucky Eesolutions^ and doubtless 
inspired the Virginia Eesolutions which affirmed the most strin- 
gent doctrine on the subject of State rights and strict construc- 
tion. Jefferson did not believe that the treaty of annexation was 
constitutionally warranted, but this doctrinaire idea did not con- 
strain him to hazard by delay the splendid opportunity. He 
made the treaty and paid the price, $15,000,000, trusting to the 
good sense of the American people to sanction it and an amend- 
ment to the Constitution to validate it. The Louisiana purchase 
covers 875,025 square miles, or 560,016,000 acres. A more vivid 
conception of what these figures mean may be derived from Mr. 
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Binger Hermann's comparisons: ''Its area is more than seven 
times that, of Great Britain and Ireland ; more than four times 
that of the German empire, or of the Austrian empire, or ot 
France; more than three times that of Spain and Portugal ; more 
than seven times the size of Italy. It is also larger than Great 
Britain, Germany, France, Spain, Portugal and Italy combined." 

The Insular Oases before the Supreme Court of the United 
States are matters of recent history. There was great diversity of 
legal opinion as to what the decision of the court would be. By 
a slight majority the government's contention was sustained, that 
the status of Porto Rico and the Philippines did not entitle them 
to the provisionfl of the Oonetitutdon, that "all duties, impoete 
and excises shall be uniform throughout the United States.'' In' 
this view we quote from Professor Fred J. Turner in Review 
of Reviews, May, 1903, as follows : 

"By the terms of the treaty, special privileges were extended 
to vessels of France and Spain in the port of New Orleans. But 
the Constitution of the United States required that all duties 
should be uniform throughout the United States. The answer of 
Jefferson's supporters to the charge that a preference had been 
given to the ports of one State over those of another was that 
Louisana was 'territory purdhased by the United States in their 
Federal capacity, and may be disposed of by them at pleasure. It 
is in the nature of a colony whose commerce may be regulated 
without any reference to the Constitution.' The significance of 
this argument has been illustrated within the last few years by 
the discussion of the relations of our new Spanish-American pos- 
sessions to the United States. When the whole sweep of Ameri- 
can history and the tendencies of our life are taken into view, 
it would be possible to argue that the doctrine of the Louisiana 
purchase was farther-reaching in the effect upon our Constitution 
than the measures of Alexander Hamilton or the decisions of 
John Marshall." 

By virtue of our control of the mouth of the Mississippi after 
the Louisianu purchase, Jefferson said thiat "the natural and in- 
evitable cJomplement of this was the annexation of Cuba. 
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The Spanish-American war, the strategical importance of the 
Caribbean Sea by the consensus of the nawl powers of the wwkl 
and an Isthmian Canal to be controlled and owned by the United 
States, are most strikilig coincidences in the beginnings of this 
century of Jefferson's forethought as to Cuba, with the accom- 
plished fact of our actual possession of Porto Rico — ^all portend- 
ing and coordinating our maritime prestige southward, between 
the oceans, and westward to the islands, and across the Pacific 
to the Orient. 

In 1854, under Pierce's administration, there was a meeting of 
the American ministers to Great Britain, France and Spain, being 
. Buchanan, Mason and Soule. These met in Belgium and issued 
the so-called "Ostend Manifesto" wherein it was alleged that 
Cuba of right and necessity should belong to the United States, 
and in which an oflfer was made to Spain of $100,000,000 for 
Cuba. 

We have shown that Lincoln in his debates with Douglas fol- 
lowed Jeflferson in advocating the non-extension of slavery out- 
side of the States where the institution existed, and that Jeffer- 
son when he drafted Virginia's Deed of Cession of the territory 
northwest of the Ohio, stipulated '*that there shall be neither 
slavery nor involuntary servitude in said territory otherwise than 
in punishment of crime ;" that the Thirteenth Amendment of the 
Constitution abolishing slavery in the United States in all places 
under their jurisdiction, is the same in substance and almost the 
identical language. In short, the language of Jeflferson which 
was used in drafting an ordinance for the prohibition of slaven^ 
in certain parts of the United States, was employed to nationaUze 
its abolition in all parts of the United States. 

Virginia, by Jeflferson, in a voluntary deed of gift, gave the 
birthright of freedom to an extensive empire, which, under her 
own sovereignty and conditions, she could not do for herself. It 
seems a veritable irony of fate, and one of the eccentricities of 
destiny, that the Old Dominion, through Jeflferson and other na- 
tive sons, should have written her early opposition to slavery, and 
have been the first to formulate the legislation for nationalizing 
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the abolition of the institution — had to wait her own assimilation 
with **the land of the free/' until after the throes and agonies 
of a four years' war, and which left her more desolate than any 
other State in the Union. Of these results we have another in- 
stance of Jefferson's remarkable previedon. In his "Notes oa 
Virginia" he wrote : ''Indeed, I tremble for my country when I 
reflect that God is just; that His justice cannot sleep forever. 
The Almighty has no attribute which can take sides with us in 
such a contest." 

"Wl^en the Missouri compromise was pending, Jefferson heard in 
•it the tocsin of fratrioidial war. He declared that the news fell 
on his ears "like the sound of a fire bell at night." 

Thomas H. Benton says: ''And thus the South is entitled to 
the credit of originating and passing this great measure (Ordi- 
nance 1787), a circumstance to be remembered and quoted as 
showing the South, at that time, in taking the lead in curtailing 
and restricting the existence of slavery." 

In 1769 Jefferson became a member of the legislature by the 
choice of the county in which h© lived, and made an effort in 
that body for the permission of the emancipation of slaves, which • 
was rejected. Jefferson drafted the Declaration of Independ- 
ence, and when it was submitted for revision and adoption to the 
representatives of the United States in Congress assembled, the 
following portion of the original was stricken out before it was 
engrossed and signed by the members of the Congress: "He has 
waged cruel war against human nature itself, violating its most 
sacred rights of life and liberty in the person of a distant people 
who never offended him, captivating and carrying them into slav- 
ery into another hemisphere or incurring miserable death in their 
transportation thither. This piratical warfare, the opprobrium of 
infidel powers, is the warfare of the Christian King of Great Brit- 
ain. Determined to keep open a market where men should be 
bbug'ht and sold, he has prostituted his negative for suppressing 
every legislative attempt to prohibit or restrain this execrlable 
commerce ; and that this -assemblage of horrors might want no 
fact of distinguished die, he is now exciting those very people to 
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rise in arms among us ^nd to puPcliaBe that liberty of wliich lie 
has deprived them, by murdering the people on whom he also 
obtruded them; thus paying off former crimes oommittei 
against the liberties of one people with crimes which he ur^es 
them to commit against the lives of others." 

It is of the utmost importance to consider the above excerpt 
from the original draft of the Declaration of Independence. This 
most remarkable instrument contains more than twenty-eight 
specifications to prove that *'The King of Great Britain" and his 
cabinet evinced a design to reduce the colonies under absolute 
despotism and having in direct object the establishment of an ab- 
solute tyranny over the States. The Declaration was a manifesto 
of the abuses suffered and threatened against the natural and 
absolute rights of mankind as such, and a recital of the usurpa- 
tions of the civil and political rights secured to the Americans 
under their colonial systems. Some of the rights embraced by 
the Declaration were natural or absolute, and some were civil or 
political. When its author wrote that ''All men were created 
equal" an absolute or natural condition must have been intended, 
as the limit of this "equal" or "equality." It is a self-evident 
truth that aU men by their Creator were endowed with certain 
unalienable rights, to wit : life, liberty and the pursuit of happi- 
ness, and that any government which endangers or destroys such 
rights would be an " absolute tyranny, ' ' and those who suffer may 
throw off such government and provide new safeguards for their 
future security, and to assume among the powers of the earth the 
separate and equal station to which the laws of nature and of 
nature's God entitled them. Creation is an attribute of the Al- 
mighty, and Jefferson, in asserting that all men were created 
equal knew the racial and ethnological differences between men, 
as well as their moral, social and intellectual differences and 
inequalities. He also knew that in the formation of any new 
government, political rights would naturally be classified, ex- 
cluding from voting males under twenty-one years of age, women 
and children and unnaturalized aliens ; but lihiat these disabilities 
or inequalities of political rights would not impair the endow- 
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inent of any pei'sonof any iage, sex, race, color or oondition, living 
itnder, or being sfubject to such government, of those dertain un- 
alienable rights of life, liberty and the pursuit of happiness. It 
is true, however, that when the author of the Declaration of Inde- 
pendence postulated that aU men are created equal and were en- 
dowed by their Creator with certain unalienable rights, he de- 
nounced all forms of chattel slavery existing in the United States 
or elsewhere on the face of the globe. In writing of that portion 
of the Declaration prescriptive of slavery, as he himself inserted 
it, he says: '"The clause, too, reprobating the enslaving the in- 
habitants of Africa was struck out in complaisance to South Caro- 
lina and Georgia, who had never attempted to restrain the im- 
portation of slaves, and who, on the contrary, still wished to con- 
tinue it Our Northern brethren also, I believe, feel a little ten- 
der under those censures for though their people had very few 
slaves themselves, yet they had been pretty considerable carriers 
of them to others.'^ 

Jefferson was noted for his scholarship, and he knew the mean- 
ing of statutory, conventional and political rights and duties by 
which are defined the status of citizenship and the regulations of 
suffrage, in order to avoid the confusion and anarchy that might 
result from universal suffrage ; and that it was an inherent power 
in all governments to arrange their own elective franchise and to 
define with precision the tenures and qualifications of office, but 
that such exercise of civil, political or governmental functions 
would not restrict those pre-existing natural rights pertaining 
equally to all members of the human family. Jefferson's severe 
arraignment of the so-called Christian King of Great Britain 
in not suppressing the "execrable traffic," and his comments on 
the rejection of so much of his original draft of the Declaration 
of Independence, show that all he wrote in the context concern- 
ing ** certain unalienable rights" were incompatible with the 
moral toWation and continued legality of African slavery in 
America. 

Of these absolute rights, John Randolph Tucker, in his "Con- 
stitution of the United States" says: ''Herein we find the true 
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equality between men. It ie the sole exclusive and personal ri^ht 
of each man to the endowments each receives from his Maker. 
Inter homines, each man's title to these is absolute." 

In an address on Decoration Day in New York some years sinde, 
Colonel Eobert G. IngersoU stated, "Let us be truthful ; all our 
fathers were not true to themselves. They qualified the Declara- 
tion. They interpolated the word 'white/ and they obliterated 
the word 'all.' '' 

Mr. John J. Vertrees, in the Oljmipian Magazine, June, 1903, 
in a very excellent article on the ** Negro Problem," refers with 
a large degree of approval, to the above statement of Colonel In- 
gersoU. Mr. Hooper Alexander, in his answer to Dr. Hillis in the 
New York Sun, written from a Southern standpoint, also inti- 
mates that the Declaration of Independence was intended for the 
white man only. We think that all of these inferences are entirely 
erroneous. Jefferson's recital of universal rights did include an 
indictment of slavery, and that it was restrictive of and repug- 
nant to the aims and purposes of civilized government and of 
Christian enlightenment. The Declaration has been too often 
confused with the Constitution ; one was a declaration of rights, 
and an enumeration of protests ; the other was an organic enact- 
ment of positive law. The Dred Scott decision determined that 
the word '* white'' was interpolated into the Constitution. There 
was no such qualification or limitation as Jefferson drafted it in 
the Declaration of Independence. The Oonstitution itself was 
adverse to slavery or the perpetuation of it, as shown by Section 
9, which provided that the migration or importation of such per- 
sons as any of the States now existing shall think proper to admit 
shall not be prohibited by Congress prior to 1808. This extension 
for the importation of slaves for a short term of years indicated 
the sense and sentiment of the makers of the Constitution, and 
that after a given period their importation should be suppressed. 
Madison was successful in keeping the world *' slavery" from 
being mentioned anywhere in the Constitution, and John Ran- 
dolph, of Virginia, said that ''the American Eagle" was hatched 
with poison (* ' slavery ' ') under its wing. The long declared judi- 
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cial sanction that mannmission was instantaneous with the first 
step of a slave upon English soil, seems no bar at this very time, 
to the British government deciding in the Transvaal to amend the 
mnnicipal ordinance so as to exclude aliens, as well as colored 
men, thus restricting the franchise to white British subjects. 

Jefferson instituted legislation in favor of public schools in 
Virginia ; he was the founder of the University of Virginia ; he 
believed that the strength and the perpetuity of Republican insti- 
tutions depended upon the enlightenment and education of its 
electors and shared with the French the belief that an ignorant 
or corrupt ballot would be the shroud of liberty. President Lin- 
coln wrote to the provisional governor, Hahn, of Louisiana, 
March 13th, 1864, and President Johnson wrote to the provisional 
governor, Sharkey, of Mississippi, August 15th, 1865, deprecating 
the purposes of a certain radical element in the North to confer 
the elective franchise on the illiterate f reedmen in the South. The 
Supreme Court of the United States in the Mississippi and Ala- 
bama cases has decided that it is the political right and power of 
a sovereign State to abride suffrage by a prerequisite educational 
qualification or condition, and that such provisions in the Consti- 
tution of any Southern State did not violate the Fifteenth Amend- 
ment, whereby a State was forbidden to deny or abridge the right 
of any citizen to vote on account of race,- color or previous condi- 
tion of servitude. The Fifteenth Amendment proposed to the 
legislatures of the several States by the Fortieth Congress, 1867, 
had been rejected by large majorities of the popular votes in 
many States, whose legislatures afterwards adopted it under the 
plea of *' party necessity. '' The great State of New York is on 
record to-day as having opposed negro enfranchisement. The 
Constitution itself implied the doom of slavery by limiting the 
term of years of bringing them into this country in captivity. 
Although Jefferson desired emancipation and foresaw the end 
of slavery in the United States, he said that the two races could 
not live 'together on terms of social or political equality. 

On the 16th of December, 1793, Jefferson, the Secretary of 
State, made his celebrated report on the relations existing with 
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foreign nations, and **this/' says Alexander H. Stephens, "is 
one of the ablest State papers penned by him or any other man 
in this country or any other country." Mr. Stephens also speaks 
of the novel theory indicated by Jefferson of the divisions of the 
delegated powers into legislative, executive and judicial depart- 
ments, with an organization and machinery in the conventional 
government formed for the exercise of all its delegated and lim- 
ited power similar to those of the States. Both Lord Brougham 
and M. de Tooqueville, in his Political Philosophy, allude to this 
particular specific difference between the Federal republic of the 
United States and all other of similar general type. The knowl- 
edge and observance of and veneration for the Jeffersonian prin- 
ciple, will perpetuate the imperishability of the nation if in in- 
violable union with the rights of our indestructible States. Ham- 
ilton submitted to the first session of Congress, after the Consti- 
tution, a bill for the ratio representation under it to the entire 
population of all the States as one mass, instead of applying it 
to each State separately which latter, m Jefferson insisted in a 
written opinion in the cabinet, was the only correct Eeder'al prin- 
ciple. Washington vetoed Hamilton's plan, Jefferson's was 
adopted , which has been adhered to in principle in every 
appointment bill which has been passed since. Hamilton 
was responisible for tte Alien and Sedition Acts passed 
under the 'adminit&tmtion of John Adams. Jeffertson said they 
would lead inevitably to a centralized empire. Every plan sub- 
mitted by Hamilton to the Constitutional Convention was re- 
jected ; he said he had no faith in the Constitution, although he 
did not dare to talk it all the way from Dan to Beersheba. Ham- 
ilton said the people were a great "Beast," a paraphrase more 
expressive of contempt of '*the people" than that of Louis the 
Magnificent, who stigmatized them as "that animal." Jefferson 
said ours was a gpvemment of the people, and they alone were 
sovereign. Hamilton advocated the adoption of the Constitution, 
but he believed it would be a failure. 

Martin Van Buren, Vice-President and President of the United 
States, who lived in the same State and day with Hamilton, says: 
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"Hamilton did more than, any, and I almost said than all, his 
contemporaries together to counteract the will of the people and 
to subvert by undermining the Constitution of their choice. * 
* * * * His course was an outrage upon liberty and 
a crime against free government. * * * * The most promi- 
nent of -his measures have been discarded/' 

Mr. Van Buren further says: "Thomas Jefferson stands, in 
my estimation, as a faithful Republican, pure patriot, and wise 
and accomplished statesman unequaled in the history of man.'' 

Jefferson thought the Constitution should have a bill of rights, 
and should receive certain amendments, and allowing due credit 
to Charles Cotesworth Pinckney of South Carolina, the first of 
which was inspired by him, to wit: "Congress shall make no 
law respecting the establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of speech, or the 
press," etc. 

As a member of the first cabinet, Jefferson complained to Wash- 
ington that Hamilton and his followers designed to bring about 
a centralized empire; Washington replied, "desire to do it, but 
not designing to do it." Jefferson contrived our decimal system 
of currency, and the Federal judiciary remodeled under his ad- 
ministration remains excepting enlargement, substantially the 
same as he left it. 

The "Judicial Power" of the United States was fixed by the 
Constitution. "It has long been my opinion," says Jefferson, 
Works VII., 216, "and I have never shrunk from its expression, 
that the germ of dissolution of our Federal government is in the 
Constitution of our Federal judiciary — an irresponsible body 
(for impeachment is scarcely a scarecrow), working like gravity 
by night and by day, gaining a little to-day and a little to-mor- 
row, and advancing its noiseless step like a thief over the field 
of jurieddction." 

Who can say that Jefferson's apprehensions were not well 
founded, unless there is a greater tendency towards a reaction as 
exampled by Judge Adams in the very recent Wabash Railroad 
suit, and thus avoid the "association of ourselves," as Mr. Ernest 
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. H. Crosby suggests, **with John Hampden and Patrick Heniy, 
for ship money and tea tax are no less dangerous symptoms than 
government by injunction." 

JelBferson's parliamentary manual is still in use by the Con- 
gress of the United States, by many of the States, in national con- 
ventions and deliberative assemblies in the natiim, to which his 
wonderful constructive statesmanship gave the basis of nearly all 
organic laws. Jefferson was the first to abandon the "Presi- 
dential Speech" and to send in a written message to Congress. 
The precedent has never been departed from. 

Jane W. iJuthrie in Munsey's June, 1903, on ''The Making of 
Ohio" and speaking of her admission to the Union, as a State, 
says : * * There were those among them who had listened to Thom- 
as Jefferson's seductive reasoning on the rights of man. That 
contest, local as it seemed, was but the echo of the larger national 
one then taking place — the struggle between the Federalists and 
the new political party, the Democratic-Republican headed by 
Jefferson, whose French-bom theories were swaying the thoughts 
of his countrymen. In a wider significance it was part of the 
contest that has been going on ever since the world began between 
Ihe might of man and the rights of men." In his ** Winning of 
the West," President Roosevelt touches lightly upon the making 
of Ohio, and curtly asserts that "The Ohioans adopted a very 
foolish Constitution." 

Professor McMaster is more appreciative: **The making of 
the Constitution," he writes, **was a political event. It was an- 
other triumph for the rights of man ; another victory in that great 
struggle on the results of which are staked the dearest interests 
of the human race. It was the first expression of the most ad- 
vanced ideas' of free government." The Governor of the Terri- 
tory, General Arthur St. Clair, was an avowed Federalist. He 
saw nothing in the admission of Ohio but a political trick to 
strengthen the hand of Jefferson. On the other side were Ohio's 
first State Governor, Edward Tippin, Thomas Worthington (both 
Virginians), Michael Baldwin, Nathaniel Massie, William Creigh- 
ton, Charles Willing Boyd, Return Jonathan Meigs, Jeremiah 
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Morrow and Samuel Finlay. On November 29th, 1802, having^ 
decided for Statehood and framed a Constitution, it created the 
first free Democracy in hisftory. "Here," (to quote Miss Guthrie) 
"for the first time, three great Demoeratdc principles found full 
i^eoognition. The Governor had no veto; the judges were elected, 
not for life, but for a term of years ; and there was no property 
quialifioations for offioe." The following is the tribute which 
Senator Hoar paid to Ohio at Marietta, Ohio, in 1888 : "Here 
was the first human government where absolute civil and religious 
liberty always prevailed. Here no witch was ever hanged. Here 
no heretic was ever molested. Here no slave was ever bom or 
dwelt. When older States and nations, where the chains of hu- 
man bondage have been broken, shall utter the proud boast: 
"With great cost I obtained this freedom," each sister of the im- 
perial group — Ohio, Indiana, Illinois, Michigan and Wisconsin — 
may lift up her queenly head with yet prouder answer, **But I 
was free bom!" 

If the opponents of Ohio's admission animadverted upon Jef- 
ferson's personality and his embodiment of certain political pre- 
dilections, the corollary must be admitted that his intellect was 
the matrix in the triumph of her birth-right as the first free sov- 
ereign State, ''A Jewell of Liberty in the family of Freedom," 
under the re-cession and the act of Congress, concurred in by 
President Jefferson, approving her Constitution, just a century 
ago, with her own boast, that the experiment has given her six 
Presidents, two Chief Justices, four Associate Justices of the 
Supreme Court of the United States, and that Grant, the Sher- 
mans, Sheridan, Rosecrans, McPherson, McDowell, Stanton and 
the McCooks were all native ''Buckeyes." 

It was under the second administration of Jefferson in 1805 
that the celebrated Lewis and Clark expedition explored the small 
beginnings of our remote imperial West, acquired by discovery in 
1792. They went to a vast solitude ''where rolls the Oregon and 
hears no sound, save his own dashings" and beyond Mt. Ranier, 
with his undoffable cap of eternal snow, casting the shadows of 
morning far towards where the waters of the ocean impinged the 
only part of the Pacific shores— belonging to the United States. 
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During this administration and under the treaty of Guadalupe 
Hidalgo, 1848, the Pacific National littoral became contiguous 
all the way, to Southern California, where fruits and flowers, in 
perennial growth, are never disturbed by the winter's cold. 

In the purchase of Alaska, 1867, by William H. Seward, our 
domsains, northward to the Arctics, oomprehLended Frozen Seas 
and a Land of the Midnight Sun. 

In all the foregoing summary and references to the great events 
in this country, it can be said in the language of Alexander H. 
Stephens that Mr. JelBferson was the '* Master Spirit from whom 
they all essentially emanated.'' The theme is worthy of the best 
efforts of the writers of history — ^just to the South. In this Cen- 
tennial year of the Louisiana purchase, it will be to the unex- 
ampled credit of both authors and publishers if they silence the 
detractors of Jefferson and put to shame those marplots of high 
or low degree, who lend any disparagement to America's greatest 
lawmaker; whose memory should be venerated by all lovers of 
his country, and in whom the South feels the most exalted pride 
and reverential gratefulness for the sanctified honor of his birth 
and home and burial place upon Southern soil. 

In conclusion, it might be said that in suppressing or slighting 
intentionally the fame of Jefferson as the foremost builder of our 
system, or the misappropriation of his achievements for the credit 
of others, evidence the greatest tribute to his genius, which origi- 
nated so much on its own account, and whatever it did by co-op- 
eration with others, in the realms of practical statesmanship, for 
the creation and guidance of the republic, is ever deserving of the 
greatest share and of the most lasting credit. It will do no harm 
to the integrity of Eepublican institutions, and their tendencies 
in the different governments of the world to give the fullest meed 
of praise, deservedly, to the '*Sage of Monticello." It can be 
said of Jefferson as it was of Plato, that he ''walked with his 
head among the stars, but carried a place in his heart for every 
little child." 
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Constitution and By-Laws of the Georgia Bar 
Association. 



CONSTITUTION. 



ARTICLE I. 



The object of this Association shall be to advance the science of juris- 
prudence» promote the administration of justice throughout the State, 
uphold the honor of the profession of the law, and establish cordial in- 
tercourse among the members of the bar of Georgia. This Association 
shall be known as The Georgia Bar Association. 

ARTICLE II. 

Any person shall be eligible to membership in this Association who 
shall be a member of the bar of this State in good standing, and who 
shall also be nominated as hereinafter provided. The judges of the 
Supreme, Superior and City Courts of this State, and the judges of the 
Federal Courts in this State, shall, so long as they remain in ofSce, be 
honorary members of this Association, with all the rights and privi- 
leges of regular members, and without liability for the payment of 
dues. 

ARTICLE III. 

The officers of this Association shall consist of one President, five 
Vice-Presidents, a Secretary, a Treasurer, an Executive Committee, to 
be composed of the President, Secretary and Treasurer, together with 
four members to be chosen by the Association, one of whom shall be 
Chairman of the committee. Each of these officers shall be elected at 
each annual meeting for the year ensuing, but the same person shall 
not be elected President two years in succession. All such elections 
shall be by ballot. The officers elected shall hold office until their suc- 
cessors are elected and qualified according to the Constitution and By- 
laws. 
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ARTICLE IV. 

At the meetings of the Association all elections to membership shall 
be by the Association, upon recommendation of the Executiye Com- 
mittee. All elections for membership shall be by ballot, and several 
nominees, if from the same county, may be voted for upon the same 
ballot, and in such case, placing the word **no" against any name or 
names upon the ticket shall be deemed a negative vote against such 
name or names, and against those only. Five negative votes shall suf- 
fice to defeat any election for membership. Except during the meet- 
ings of the Association, the Executive Committee shall have full power 
to admit applicants to become members of this Association. 

ARTICLE V. 

Each member shall pay five dollars to the Treasurer as annual dues, 
in advance, and no person shall be qualified to exercise any privileges of 
membership who is in default. Such dues shall be payable and pay- 
ment thereof enforced, as may be provided by the By-laws. Members 
shall be entitled to receive all publications of the Association free of 
charge. 

ARTICLE Vr. 

By-laws may be adopted at any annual meeting of the Association by 
a majority of the members present. 

ARTICLE VII. 

The following committees shall be annually appointed by the Presi- 
dent for the year ensuing, and shall consist of five members each : 

1. On Jurisprudence and Law Reform. 

2. On Judicial Administration and Remedial Procedure. 

3. On Legal Education and Admission to the Bar. 

4. On Grievances. 

5. On Memorials. 

6. On Federal Legislation. 

7. On Interstate Law. 

8. On Legal Ethics. 

9. On Reception. 

A majority of the members of any committee^ who may be present at 
any meeting of such committee, shall constitute a quorum for the pur- 
pose of such meeting. Vacancies in any ofiice provided for by this 
Constitution, shall be filled by appointment by the President, and the 
appointee shall hold ofiice until the next meeting of the Association. 
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AKTIOLE VIII. 

The Executive Committee shall perform such duties as may be as- 
signed to it by the President, or may be defined by the By-laws, except 
as herein otherwise directed. 

AKTIOLE IX. 

This Association shall meet annually, at such time and place as the 
Executive Committee may select, and those present at such meeting 
shall constitute a quorum. The Executive Committee shall require 
thirty days' notice of the time and place of meeting by publication in 
a public newspaper to be given, which publication shall be made by the 
Secretary. 

ARTICLE X. 

The Constitution may be altered or amended by a vote of three-fourths 
of the members present at any annual meeting, but no such change 
shall be made at any meeting at which less than thirty members are 
present. 

ARTICLE XI. 

Any member of the Association may be suspended or expelled for 
misconduct in his relations to this Association, or in his profession, on 
conviction thereof, in such manner as may be provided by the By-laws. 

ARTICLE XII. 

This Constitution shall go into immediate eJBfect. This Association 
shall be incorporated under the laws of the State of Georgia as soon as 
practicable, and until such incorporation all money and property of 
said Association shall be vested in the President and Treasurer, as trus- 
tees thereof, who shall pay over and deliver the same to said corporation 
as its property, as soon as the corporation is created by law.* 

*Tlie charter was duly obtained. See First Report, page 16. 
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The President shall preside at all meetings of the Association, and in 
case of his absence one of the Vice-Presidents shall preside. He shall 
open each meeting with an annual address. 

II. 

The Secretary shall keep a record of all meetings of the Association, 
and of all other matters of which a record shall be deemed advisable by 
the Association, and shall conduct the correspondence of the Association 
with the concurrence of the President. He shall notify the officers and 
members of their elections, and shall keep a roll of the members, and 
«hall issue notices of all meetings. His salary shall be $200 per annum. 

III. 

The Treasurer shall collect and, under the discretion of the Executive 
Committee, disburse all funds of the Association ; he shall report an- 
nually, and of tener if required ; he shall keep regular accounts, which 
shall at all times be open to inspection of the members of the Associa- 
tion. His accounts shall be audited by the Executive Committee. 
Before discharging any of the duties of this office he shall execute a 
bond, with good and sufficient security, to be approved by the President, 
payable to the President and his successors in office, in the sum of five 
thousand dollars, for the use of the Association, and conditioned that 
he will well and faithfully perform the duties of his office so long as he 
discharges any of the duties thereof. His salary shall be $100 per an- 
num. 

IV. 

The Executive Committee shall meet upon the call of the Chairman. 
They shall have power to arrange the program for the annual meetings, 
and to make such regulations, not inconsistent with the Constitution 
and By-laws, as shall be necessary for the protection of the property of 
the Association and for the preservation of good order in the conduct 
of its affairs. They shall keep a record of their proceedings, which 
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.«liall be rekd at the ensuing meeting of the Association ; and it shall be 
their duty to present business for the Association. They shall examine 
and report upon all matters proposed to be published by the authority 
of the Association, and attend to the publication and distribution of the 
same. They shall have the power to make the Association liable for any 

• debt amounting to not more than half of the amount in the Treasurer's 
iiands in cash, and not subject to prior liabilities. They shall perform 

-8uch other duties as are required of them by the Constitution or as may 
be assigned to them by the President. 



At each annual, stated or adjourned meeting of the Association, the 
i Order of Business shall be as follows: 

1. Beading minutes of preceding meeting. ^ 

2. Address of the President. 
8. Keport of Treasurer. 

4. Eeport of Executive Committee. 

6. Elections, if any, to membership. 
. 6. Report of other committees. 

7. Report of special committees. 

8. Election of officers and appointment of committees. ' 

9. Miscellaneous business. 

This Order of Business may be changed by a vote of a majority of the 
- members present. 

The parliamentary rules and orders contained in Cushing's Manual, 
-except as otherwise herein provided, shall govern all meetings of the 
Association. 

VI. 

If any person elected does not, within one month after notice of his 
election, signify his acceptance of membership by letter to the Secre- 
tary to that effect and by payment of his annual dues, he shall be 
'deemed to have declined to become a member. 

VII. 

In pursuance of Article VII. of the Constitution, there shall be the 
following standing committees : 

1. A Committee on Jurisprudence and Law Reform, who shall be 
charged with the duty of attention to all proposed changes in the law, 
und of recommending such as, in their opinion, may be entitled to the 
favorable consideration of the Association. 

2. A Committee on Judicial Administration and Remedial Procedure, 
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who shall be charged with the duty of the observation of the working' 
of our jadicial system, the collection of information, the entertaining' 
and ezaminination of projects for a change or reform in the system^ 
and of recommending from time to time to the Association such action* 
as they may deem expedient. Both of the foregoing committees shal>' 
invite suggestions on the topics confided to their charge from all the- 
members of the Association, and, if they see fit, from all the lawyers^ 
of the State ; and where their report recommends changes in legislation, 
the Association may appoint either the same or other committees to- 
bring such matters properly to the attention of the Greneral Assembly. 

8. A Committee on Legal Education and Admission to the Bar, who- 
shall be charged with the duty of examining and reporting what changes, 
it is expedient to propose in the system and mode of legal education* 
and of admission to the practice of the profession in the State of Geor- 
gia. 

It shall be the duty of the foregoing standing committees to consider- 
the suggestions made in each address and paper presented at each an- 
nual meeting of the Association, which fall within the scope of the top- 
ics confided to said committees, and to report thereon at the next annual 
meeting. 

4. A Committee on Grievances, who shall be charged with the hear- 
ing of all complaints which may be made in matters affecting the inter- 
est of the legal profession, or the professional conduct of any member 
of this bar, and the administration of justice, and to report the same to 
the Association with such recommendation as they may deem advisable ; 
and ' said committee shall, in behalf of the Association, institute and 
carry on such proceedings against such offenders, and to such extent a». 
the Association may order, the cost of such proceedings to be paid by 
the Executive Committee out of moneys subject to be appropriated by 
them. 

5. A Committee on Memorials, who shall prepare and furnish to the 
Secretary brief, appropriate notices of members who have died during 
the year preceding each annual meeting ; such notices not to exceed 
one page of printed matter, and to be published in the annual report. 
They shall also prepare or secure annually at least one biographical 
sketch of some member of the bench or bar of Georgia, now deceased, 
having special reference to his professional career, and have the same 
presented at the annual meeting ; and, whenever practicable, they shall 
secure a steel engraving or oth'^r suitable picture of the subject of the 
sketch to be inserted in the published proceedings. 

6. A Committee on Federal Legislation, who shall be charged with 
the duty of examining and reporting upon such Federal legislation 
proposed or enacted, as may be of interest to the legal profession, and 
especially such as affects the Federal judicial system, and procedure? 
and practice in the Federal courts. 
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7. A Committee on Interstate Law, who shall be charged with the 
duty of bringing to the attention of the Association such action as 
shall be proposed by the American Bar Association, looking to the pro- 
motion of greater uniformity in the laws of the several States on sub- 
jects of common interest; and of suggesting propositions looking to the 
same end, and, where such action is favored by the Association, to 
bring the same to the attention of the General Asseftnbly, and to en- 
<deavor to secure the adoption of the legislation so recommended. 

8. A Committee on Legal Ethics, who shall be charged with the duty 
-of reducing to the form of rules or canons the principles of ethics regu- 
lating the relations of lawyers to the courts, the public, their clients 
and each other ; with the further duty of taking such action as they 
may deem best, in case any departures from these principles by mem- 
bers of the bar of the State come to their notice or are brought to their 
-Attention. 

9. A Committee on Reception, who shall be charged with the duty, 
at all meetings of the Association, of promoting social intercourse and 
fraternity among the members, to the end that every member attend- 
ing shall become personally acquainted with every other member. 

VIII. 

Each of the standing committees shall consist of five members, and 
shall be appointed annually by the President of the Association, and a 
list thereof, and of all special committees, transmitted to the Secretary 
within thirty days from each annual meeting, and shall continue in 
office until the annual meeting of the Association next after their ap- 
pointment, and until their successors are appointed, with the power to 
: adopt rules for their own government, not inconsistent with the Copsti- 
tution or these By-laws. The Secretary shall, within thirty days after 
receipt thereof from the President, notify each committeeman, giving 
full list of his committee. Any standing committee of the Association 
may, by rule, provide that three successive absences from the meetings 
of the committee, unexcused, shall be deemed a resignation by the 
member so absent of his place upon the committee. Any standing com- 
mittee of the Association may, by rule, impose upon its members a fine 
^or non-attendance, and may provide for the disposition of the fines col- 
lected under such a rule.* 

IX. 
Whenever any complaint shall be preferred against a member of 



« As to payment of expenses of committees, see Report for 1885-80, page 70. As to 
printing committee reports in advance of annual meetings, see Report for 1886-87* 
ipage 6. 
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the Association for misconduct in his relation to this Association, or in 
his profession, the member or members preferring such complaint shall 
present it to the Committee on Grievances, in writing, and subscribed 
by him or them, plainly stating the matter complained of, with particu- 
lars of time, place and circumstances. 

The Committee shall thereupon examine the complaint, and if they 
are of the opinion that the matters therein alleged are of sufScient im- 
portance, shall cause a copy of the complaint, together with a notice of 
not less than live days, of the time and place when the committee will 
meet for the consideration thereof, to be served on the member com- 
plained of, either personally or by leaving the same at his place of busi* 
ness during ofSce hours, properly addressed to him. 

If, after hearing his explanation, the committee shall deem it proper 
that there shall be a trial of the charge, they shall cause a similar no- 
tice of five days, of the time and place of trial to be served on the party 
complained of. The mode of procedure upon the trial of such complaint 
shall conform as near as may be to the provisions of ^^20 to 434 of the 
Code, inclusive.* 



Nominations of candidates to fill the respective offices may be made- 
at the time of election by any member, and as many candidates may be 
nominated for each office as members may wish to name, but all elec- 
tions, whether to office or to membership, must be by ballot. A major- 
ity of the votes cast shall be sufficient to elect to office ; but five nega- 
tive votes shall be sufficient to defeat an election to membership. 

XI. 

All vacancies in any office or committee of this Association shall be- 
filled by appointment of the President, and the person thus appointed 
shall hold for the unexpired term of his predecessor ; but if a vacancy 
occur in the office of President it shall be filled by the Association at 
its first stated meeting occurring more than ten days after the happen- 
ing of such vacancy, and the person elected shall hold office for the un- 
expired term of his predecessor. 

XII. 

All annual dues of this Association shall be paid in advance by eacb- 
member upon his election, and on or before May 1st for each year 
during membership, and any member failing to pay his annual dues in 



*The citation Is to the Code of 1882. In OiTll Code of 1896, the sections are 4481 ta 
4446 incluslye. 
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Buch manner shall be in default, and upon the order of the President, 
the Secretary shall strike the name of such member from the roll of 
membership, and such member shall not be reinstated unless, for good 
cause shown, the President shall excuse such default, in which last 
event the name of such member shall, upon the order of the President, 
be restored by the Secretary to the roll of membership. The Treasurer 
shall, on the 15th day of April of each year, inform each member of the 
Association that on the first day of May next, the Treasurer will draw 
at sight on said member" for the amount due to the Association, and on 
the first day of May the Treasurer shall so draw for such dues upon 
each and every member of the Association who may at that time be in- 
debted to the Association. 

XIII. 

These By-laws may be amended at any stated, adjourned or annual 
meeting of the Association by a majority vote of those present. 

XIV. 

Any ofiicer may resign at any time, upon settling his accounts with 
the Association. A member may resign at any time upon the payment 
of all dues to the Association, and from the date of the receipt by the 
Secretary of a notice of resignation, with an endorsement thereon by 
the Treasurer tbat all dues have been paid as above provided, the per- 
son giving such notice shall cease to be a member of the Association. 

XV. 

The Association shall hold its annual meeting each year at such time 
and place as may be fixed by the Executive Committee, and by the 
direction of the Executive Committee the Secretary shall give notice of 
the time and place of such annual meeting by publication in a public 
newspaper for thirty days. If the President and Executive Committee 
shall determine that it is necessary for said Association to hold any 
other meeting during the year, the same shall be held at such time and 
place as the President and Executive Committee may fix, and upon 
twenty days' notice of such time and place, to be given by the Secre- 
tary, by publication in a public newspaper, and the Secretary shall give 
this notice upon the order of the President. 

XVI. 

No resolution complimentary to any ofScer or member shall be enter- 
tained. 
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XVII, 

All addresses, essays and other papers, read at the meetings of the 
Association, shall be transmitted to the Secretary within thirty days 
from the adjournment of the annual meeting, and if not so furnished, 
the Executive Committee shall proceed to publish the proceedings with- 
out such papers. 

XVIII. 

There shall be a standing committee, consisting of three members, to 
be appointed by the President during the session of the Association. 
This committee shall be known as the Committee on Legislation, and 
its duty shall be to prepare for legislative action such matters requiring 
legislation as may have received the approval of the Association. It 
shall further be the duty of such committee to make due presentation 
of such proposed legislation to the appropriate legislative committees 
or bodies. 
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OFFICERS AND COMMITTEES OF THE 
GEORGIA BAR ASSOQATIOR 

FOR J903-J904. 



Pfesklent. 
PETER W. MELDRIM, Savannah. 

Vice-Presidents. 

First — A. P. Persons Talbotton 

Second — John J. Strickland Athens 

Third— Marcus W. Beck Griffin 

Fourth — W. M. Hammond Thomasville 

Fifth — W. K. Fielder Cedartown 

Secretary, Treasurer, 

Oryille a. Park, Macon. Z. D. Harrison, Atlanta 



EXECUTIVE COMMITTEE* 

Ruben R. Arnold, Chairman Atlanta 

J. D. Kilpatrick Atlanta 

Roland Ellis ^ .: Macon 

J. L. Sweat Waycross 

The President, the Secretary and the Treasurer ex officio. 



STANDING COMMITTEES: 
On Jurisprtidence and Law Reform. 

W. H. Fleming, Chairman Augusta 

W. E. Wooten Albany 

O. H. B. Bloodworth Forsyth 

A. F. Daley Wrightsville 

N. L. Hutchins, Jr — Lawrenceville 
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Oa Jtfdidal Admioistratloo and Remedial Pfocediire* 

George Hillyer Atlanta 

M. J. Yeomans Dawson 

J. H. Skelton— — .— Hartwell 

W. C. Bunn ». Cedartown 

U. V.Whipple - Cordele 

On Leifal Education and Admltilon to the Bar. 

H. Warner Hill, Chairman Greenville 

Howard Van Epps Atlanta 

H. A. Hall l^ewnan 

J. M. Slaton Atlanta 

J. F. DeLacy Eastman. 

On Gricvancef. 

B. T. Fouch^, Chairman Rome 

T.G. LawBon Eatonton 

J. E. Donaldson Bainbridge 

T. B.Felder, Jr Atlanta 

Samuel Butherford - Forsyth 

On Memoflals. 

J. Hansell Merrill, Chairman Thomasville 

Z. D. Harrison .— Atlanta 

T. J. Chappell - Columbus 

J. J. Dunham Buena Vista 

E. L. Moore Statesboro- 

On Fedefal Legislation. 

B. M. Davis, Chairman Macon 

J. H. Martin Hawkinsville 

G. M. Napier Monroe 

J. M. Neel Cartersville 

W. W. Gordon, Jr Savannah. 

On Interstate Law. 

W. K. Miller, Chairman Augusta 

H. H. Perry - Gainesville 

P. H. Brewster — Atlanta 

Alex. Akerman .—-Macon 

C. P. Goodyear Brunswick 
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On Legal Etiilcs. 

J. Branham, Chairman Rome^ 

J. L. Hopkins Atlanta 

L. A. Wilson Waycross 

W. G. Carlton Savannah 

Sylvanus Morris 1 Athens 

On Reception. 

W. C. Adamson, Chairman..^ CarroUton 

C. P. Steed Macon 

J. J. Strickland Athens 

W. M. Toomer ^ Waycross 

P. L. Wade Dublin 

On Legislation. 

George Hillyer, Chairman . Atlanta 

Spencer R. Atkinson, Chairman* , Atlanta 

Washington Dessau . Macoi^ 

Arthur G. Powell , Blakely 



SPECIAL COMMITTEES. 
On Bill to Establish Coisft of Appeals. 

President P. W. Meldrim, Chairman, ex officio Savannah 

S. B. Adams, Ist District Savannah 

A. G. Powell, 2d District Blakely 

E. A. Hawkins, 3d District Americus^ 

J. R. Terrell, 4th District Greenville 

Burton Smith, 5th District -: Atlanta 

Washington Dessau, 6th District ^Macon 

Joel Branham, 7th District Rome 

A. S. Erwin, 8th District Athens^ 

W. A. Charters, 9th District Dahlonega 

J. C. C. Black, 10th District Augusta 

John W. Bennett, 11th District Waycrosa^ 

L. E. Bleckley, State at Large Clarksville 

W. A. Little, State at Large Columbus 

<> Appolnted'by the President to fill vacancy caused by resignation of George Hillyer. 
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Oa Registration of Land Titles. 

Washington Dessau, Chairman Macon 

Howard Van Epps Atlanta 

J, L. Sweat . Waycross 



DELEGATES TO AMERICAN BAR ASSCX3ATION. 

W. C. Bunn Cedartown 

D. G. Fogartjr . Augusta 

H. C. Peeples — - -Atlanta 

Alternates. 

A.T. Daley . — Wrightsville 

-John W. Bennett Waycross 

&. H. Sibley - Union Point 
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OFFICERS 



OF 



THE GEORGIA BAR ASSOCIATION 

FOR PAST TERMS. 



J883-84. 

President. 
L. N. WHITTLE. 

Vice- Presidents. 

1 — Charles C. Jones, Jr. 3 — M. H. Blanford. 

2 — Henry Jackson. 4 — Pope Barrow. 

5 — George A. Mercer. 

Secretary and Treasurer — W. B. Hill. 



J8M-85. 
President. 
* WILLIAM M. REESE. 

Vice-Presidents, 

1— F. H. Miller. 3— W. S. Basinger. 

2 — L. F. Garrard. 4 — W^ M. Hammond. 

6— H. P. Bell. 

Secretary, Treasurer, 

W. B. Hill. 8. Barnett, Jr.. 
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1 — P. L. Mynatt. 
2 — W. A. Little. 

Secretary, 
W. B. Hill. 



President 
JOS. B. GUMMING. 

Vice-PreddenU. 

3— J. M. Pace. 
4— W. H. Dabney. 

5 — P. G. DUBlGNON. 



Treasurer, 
S, Barnett, Jr. 



.J886-87. 

President 
CLIFFORD ANDERSON. 



1 — N. J. Hammond. 
2— W. A. Little. 

Secretary, 
W. B. Hill. 



Vice-Presidents, 

3— A. S. Erwin. 
4 — A. H. Hansell. 
5— J. C. C. Black. 

Treasurer. 
S. Barnett, Jr. 



S887-88« 



1 — Geo. a. Mercer. 
2— Pope Barrow. 



Secretary, 
J. H. Lumpkin. 



* President. 
WALTER B. HILL. 

Vice-Presidents. 

8—1. E. Shumate. 
4— B. P. Hollis. 
5 — E. N. Broyles. 



Treasurer. 
S. Barnett, Jr, 
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OFFICERS FOR PAST TERMS. 
J888-89. 

Prmdeni, 
MARSHALL J. CLARKE. 



323 



1— J. C. C. Black. 
12— A. S. Clay. 

Secretary. 
John W. Akin. 



Vice-Preiidents, 

3--C. C. KiBBEE. 

T. McIntyre, Jr. 

Treasurer, 
S, Barnett, Jr. 



1 — W. Dessau. 
2 -Pope Barrow. 

Secretary, 
John W. Akin. 



J889-90. 

Presidents 
GEORGE A. MERCER. 

Vice-Presidents, 

3 — John L. Hopkins. 

4 — S. R. AlKINSON. 



Treasurer, 
S. Barnett, Jr. 



J890-9J. 

President*, * 
FRANK H. MILLER. 

Vice-Presidents, 

1 — M. J. Clarke. 3 — P. W. Meldrim. 

"2 — C, N. Peatherston. 4 — M. P. Reese. 

5— George D. Thomas. 



Secfretary, 
John W. Akin. 



Treasurer, 
Z. D. Harrison. 
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W9J-92. 

Prerident. 
JOHN PEABODY. 



1 — A. O. Bacon. 
2— John I. Hall. 

Secretary. 
John W. Akin. 



Vice-Presidents. 

3— M. P. Reese. 
4 — John W. Park. 
5— W. H. Fleming. 



Treasurer. 
Z. D. Harrison.. 



1892^3. 



President, 
WASHINGTON DESSAU. 



1 — John W. Park. 
2— W. M. Hammond. 

Secretary, 
John W. Akin. 



Vice Presidents, 

3— M. P. Reese. 
4 — W. H. Fleming, 



Treasurer. . 
Z. D. Harrison. 



J895-94. 



President. 
LOGAN E. BLECKLEY. 

Vice-Presidents. 

1 — W. H. Fleming. 3 — H. R. Goetchius. 

2 — C. N. Featherston. 4 — A. H. MacDonell 

5— C. C. Smith. 



Secretary. 
John W. Akin. 



Treasurer. 
Z. D. Harrison. 
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J894-95. 

President 
WILLIAM H. FLEMING. 
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1 — George Hillyer. 
2— L. C. Levy. 

Secretary, 
John W. Akin. 



Vice- Presidents. 

3 — W. G. Charlton. 
4 — Jno, H. Martin. 
5 — C. A. Turner. 



Treasurer, 
Z. D. Harrison. 



J895-96. 



1 — Pope Barrow. 
2 — Burton Smith. 

Secretary, 
John W. Akin. 



President 
JOHN W. PARK. 

Vice-Presidents, 

3— F. D. Peabody. 
4_C. C. Smith. 
5--H. McWhorter. 



Treasurer, 
Z, D. Harrison. 



J896^97* 



President 
HENRY R. GOETCHIUS. 



1 — H. McWhorter. 
2— W. C. Glenn. 

Secretary, 
John W. Akin. 

22gba 



Vice-Presidents, 

3 — J. Render Terrell. 
4 — A. H. McDoNELL. 
5— H. H. Perry. 



Treasurer, 
Z. D. Harrison. 
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JW7-9ft. 



President, 
JOHN W. AKIN. 

Vice-PrerideifUs. 

1 — H. McWhorteb. 3— J. Gabroll Payne. 

2 — ^L. C. Levy. 4— John F. DeLacy. 

5 — P. W. Meldrim. 
Secretary. Treamrer. 

J. H. Blount, Jr. Z. D. Harrison. 



m^-99. 



President, 
HAMH^TON McWHORTER. 

Viee-PresideniB, 

1 — J. B. Lamar. 3 — Morris Brandon. 

2 — J. Hansell Merrill. 4 — W. M. Henry. 

6 — T. J. Chappell. 
Secretary, Treasurer. 

Ortille a. Park. Z. D. Harrison. 



J899-I900. 



President, 
JOSEPH R. LAMAR. 

Vice Presidents. 

1- H. W. Hill. 3 — John J. Strickland. 

2 — Charlton E. Battle. 4 — B. H* Hill. 

6 — John W. Bennett. 
Secretary. Treasurer, 

Orville a. Park. Z. D. Harrison. 
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J900-J90J. 

President. 
H. W. HILL. 

Vice-Presidents. 

1— Charlton E. Battle. 3 — B. H. Hill. 

2— John C. Hart. 4— A F. Daley. 

5 — J. B. BURNSIDE. 

Secretary, Treasurer 

Orville a. Park. Z. D. Harrison. 



J90J-J902. 



Presidevd. 
CHARLTON E. BATTLE. 

Vi4ie»PresidenJts. 

1 — Burton Smith. 3— A. P. Persons. 

2— Peter W. Meldrim. 4 — T. W. Hardwick. 

5— W. C. BuNN. 
Secretary. Treasursr. 

Orville A. Park. Z. D. Harrison. 



J902-J903* 

President. 
BUKTON SMITH. 

Vice-Presidents. 

1— P. W. Meldrim. 3— W. W. Bacon, Jr. 

2— A. P. Persons. 4— W. M. Toomer. 

5— W. K. Miller. 
Secretary. Treasurer. 

Orville A. Park. Z. D. Harrison* 
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NEW MEMBERS ELECTED J903. 



Angler, Edgar A Atlanta 

Bateman, J. N 1 Atlanta 

Batchelor, V. A Atlanta 

Bell, Madison Atlanta 

Bennett, J. Walter Waycross 

Born, E. Winn.-.. -• Atlanta 

Boykin, John A Atlanta 

Chandler, H. H Lavonia 

Ohipley, Hunt Atlanta 

Clay, Brutus J ^ Atlanta 

Cobb, A. Ward Atlanta 

Daley, Walter R : Atlanta 

Davison, James Greensboro 

Dent, H. W Atlanta 

Dodd, Eugene Atlanta 

Eelder, Thomas S ^ Macon 

Fielder, W. K Cedartown 

Green, Thomas F * Athens 

Griee, Warren Hawkinsville 

Hammond, Walter J Thomasville 

Hill, Harvey Atlanta 

Hulsey, William H Atlanta 

Hunnicutt, Dupree Athens 

Lambdin, W. W Barnesville 

Lawrence, Alex. A _« . — Savannah 

Logan, J. Clayton Atlanta 

Maddox, C. D Atlanta 

McClelland, John E Atlanta 

McClelland, L. F Atlanta 

Merritt, George A . Greensboro 

Mitchell, Eugene M Atlanta 

(329) 
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Moore, Hudson Atlant» 

Mundy, W. W Cedartowa 

Newman, William T., Jr.^ Atlanta 

Orr, Robert . Newnan 

Roberts, Luther Lavoniat 

Roberts, Oren ^ Hartwell 

Rogers, James P Covington* 

Bhackelford, Thomas J Athens- 
Sibley, Samuel H... —Union Point 

Smith, Ernest M McDonough 

Smith, John^R. L , Maco» 

Spence, George C Atlanta 

Strickland, Judson M -.Griffin 

Swift, Charles J Columbus- 

Tichenor, W. R— — Atlanta 

Tindall, Charles C - .Jesup 

Turner, S. M Quitman 

Underwood, E. M Atlanta 

Walker, CliflTord M — Monroe 

Westmoreland, George Atlanta^ 

Winn, Courtland S Atlanta 

Wright, Barry Bom» 
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Roll of the Georgia Bar Association 

I903-J904* 



Honorary Life Msmhen.^ 

Ex-Chief Justice Logan E. Bleckley Glarksville 

Major Charles H. Smith (**Bill Arp")! Cartersville 

Chancellor Walter B. Hill, LL.D- 1 Athens 



Honorary Members, t 

Adams, John S., Judge City Court Dublin 

Barrow, Pope, Judge Eastern Circuit Savannah 

Bartlett, A. L., Judge Tallapoosa Circuit Brownsville 

Bower, Byron B., Judge City Court Bainbridge 

Burnside, J. B., Judge City Court Hamilton 

Butt, W. B., Judge Chattahoochee Circuit Columbus 

Calhoun, Andrew E., Judge Criminal Court Atlanta 

Carter, J. L, Judge City Court Baxley 

Candler, John 8., Associate Justice Supreme Court Edge wood 

Clark, William M., Judge City Court Forsyth 

Cobb, Andrew J., Associate Justice Supreme Court Atlanta 

Crisp, Charles F., Judge City Court Americus 

Cobb, Howell, Judge City Court Athens 

Covington, W. A., Judge City Court Moultrie 

Davis, Philip W., Judge City Court Lexington 

Evans, Beverly D., Judge Middle Circuit Sandersville 

Eve, William F., Judge City Court Augusta 

Felton, William H., Jr., Judge Macon Circuit Macon 

Fish, William H., Associate Justice Supreme Court Atlanta 

*See 10 Georgia Bar Association, p. 6. 

t Deceased. X See Oonstitutioii , Article 2. 

(331) 
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Fite, A. W., Judge Cherokee Circuit Cartersville 

Foute, A. M., Judge City Court Cartersville 

Freeman, Alvin D., Judge City Court Newnan 

Gary, William T., Judge Augusta Circuit Augusta 

Gober, George F., Judge Blue Ridge Circuit Marietta 

Griffin, W. H., Judge City Court Valdosta 

Hamilton, Harper, Judge City Court Rome 

Hammond, E. W., Judge City Court Griffin 

Harris, Sampson W., Judge Coweta Circuit Carroliton 

Henderson, D. L., Judge City Court Vienna 

Henry, W. M., Judge Rome Circuit Rome 

Hobbs, Richard, Judge City Court Albany 

Hodges, Robert, Judge City Court Macon 

Hodnett^ W. C, Judge City Court Carroliton 

Holden, Horace M., Judge Northern Circuit Crawfordville 

Hollings worth, W. B,, Judge City Court Fayetteville 

Irwin, Frank A., Judge City Court Cedartown 

Jones, W. R., Judge City Court Greenville 

Kimsey, John J., Judge Northeastern Circuit Cleveland 

Lamar, Joseph R., Associate Justice Supreme Court Augusta 

Lewis, H. G., Judge Ocmulgee Circuit , Siloam 

Lewis, W. M., Judge City Court Mt. Vernon 

Littlejohn, Z. A., Judge Southwestern Circuit Cordele 

Longley, F. M., Judge City Court LaGrange 

Lumpkin, J. H., Judge Atlanta Circuit Atlanta 

McRae, Max L., Judge City Court McRae 

Mitchell, Frank, Judge City Court Swainsboro 

Mitchell, Robert G., Judge Southern Circuit Thomasville 

Newman, William T., U. S. District Judge Atlanta 

Norwood, Thomas M., Judge City Court Savannah 

Overstreet, J. W., Judge City Court Sylvania 

Pardee, Don A., U. S. Circuit Judge ^ Atlanta 

Parker, Thomas A., Judge Brunswick Circuit Baxley 

Prior, Garland H., Judge City Court Gainesville 

Proffitt, Pulliam P., Judge City Court Elberton 

Quincy, J. W., Judge City Court Douglas 

Raines, A. M., Judge City Court Dawson 
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Beagan, E. J., Judge Flint Circuit McDonough 

Reid, H. M., Judge City Court-^ Atlanta 

Reynolds, J. C, Judge City Court Waycross 

Roan, L. 8., Judge Stone Mountain Circuit Pairburn 

Roberts, David M., Judge Oconee Circuit Eastman 

Robinson, Vernon B., Judge City Court Wrightsville 

Russell, Richard B., Judge Western Circuit Russell 

Seabrook, Paul E., Judge Atlantic Circuit Pineora 

Sheffield, H. C, Judge Pataula Circuit Arlington 

Simmons, Thomas J., Chief Justice Supreme Court Atlanta 

Sparks, J. D., Judge City Court Brunswick 

Speer, Emory, U. S. District Judge Macon 

Spence, W. N., Judge Albany Circuit Camilla 

Taliaferro, P. R., Judge City Court Sandersville 

Toombs, William H., Judge City Court Washington 

Turner, Henry G., Associate Justice Supreme Court'- Atlanta 

Willis, James L., Judge City Court Columbus 
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ACTIVE MEMBERS- 



Abbott, B. F Atlanta 

Abbott, Joe Acworth 

Adams, 8. B Savannab- 

Adamson, W. C Carrollton 

Akerman, Alexander Macon 

Akin, J. W Carteisville 

Akin, Paul F .Gartenville 

Alexander, A,.L Savannak 

Alexander, I^vin Augusta 

Allen, J. Y - Thomaston 

Alston, F. Roland ..Atlanta 

Alston, RC Atlanta 

Anderson, C. L Atlanta 

Angier, Edgar A Atlanta 

Arnold, Beuben Atlanta^ 

Arnold, R. R— ^ —Atlanta 

Atkinson, 8. R Atlanta 

Atkinson, T. A LaGrange^ 

Austin, Ed. R Atlanta 

Batchelor, V. A Atlanta 

Bacon, A. 0-— Macon* 

Barrett, W. H Augusta 

Barrow, D. C Savannah 

Bartlett, C. L : Macott 

Bass, C. L Clarkesville 

Bateman, J. N — . Atlanta 

Battle, C. E— Columbus 

Beck, Marcus W Griffin 

Bell, George L Atlanta 

Bell, Madison Atlanta 

Bennett, John W Waycroes- 

Bennett, J. Walter Waycros* 

(884) 
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Bemer, Bobert L Forsyth. 

Bishop, Jam^s, Jr EaBtman 

Black, J. C. C— —Augusta 

Bbck, Eugeue R Atianta 

Bloodworth, O. H. B Forsyth 

Blue, W. F —Macon. 

Boatright, F. G Tifton 

Born, E. Winn Atlanta 

Bowden, T. L Columbus ^ 

Boyd, J. D Griffin 

Boykin, Jno. A Atlanta 

Brand, C. H Lawrenoeville 

Brandon, Morris * Atlanta 

Branham, J Rome 

Brantley, W. G -• Brunswick 

Brewster, P. H Atlanta 

Brown, J. L Atlanta 

Brown, W.R '- — Atlanta 

Brooks, C. L Atlanta 

Bryan, Shepard ^ Atlanta 

Bunn, W. C Cedartown 

Bumside, J. B Hamilton 

Burwell, W. H —.Sparta 

BuBsey, A, 8 * Wrightsville 

Callaway, F. E — Atlanta 

Callaway, M. P Macon 

Cann, J. F Savannah 

Carson, A. A Columbus- 

Chandler, H. H 1 Lavonia 

Chappell, T. J Columbus 

Charlton, W. G Savannah 

Charters, W. A Dahlonega 

Chipley, Hunt Atlanta 

day, Brutus J Atlanta 

Cleveland, Lloyd Griffin 

Cobb, A. Ward.— Atlanta 

Cochran, A. E Waycrosfr^- 
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OoheD, C. H Augusta 

Cooper, John R Macon 

€orrigan, T. F ___Atlanta 

Crosland, D. F Albany 

Crovatt, A. J Brunswick 

Crump, S. A-- Macon 

Culpepper, N. F Greenville 

Cunningham, H. C Savannah 

Cunningham, T. M., Jr Savannah 

Daley, A. F Wrightsville 

Daley, Walter R Atlanta 

Dasher, Arthur Macon 

Davis, A. H Atlanta 

Davis, B. M Macon 

DeLacy, J. F Eastman 

Dent, H. W Atlanta 

Dessau, Washington Macon 

Dodd, Eugene Atlanta 

Donaldson, John E Bainbridge 

Dorsey, R. T Atlanta 

Douglas, Hamilton Atlanta 

duBignon, F. G Atlanta 

Dunham, J. J Buena Vista 

Ellis, Roland Macon 

Ellis, W. D Atlanta 

Erwin, A. S Athens 

Erwin, Marion Macon 

Erwin, R. G 71 Broadway, New York 

Evans, A. W Sandersville 

Felder, T. B., Jr Atlanta 

Felder, Thos. S Macon 

Fielder, W. K Cedartown 

.Fleming, W. H Augusta 

Flint, J. J Griffin 

Fogarty, D. G Augusta 

Fort, Allen Americus 

Foster, F. C Madison 
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Fouch^, K. T Rome 

Freeman, Davis Savannah 

FuUwood, C.W Tifton 

Garrard, Frank U Columbus 

Garrard, L. P Columbus 

Garrard, William Savannah 

Gerry, M. B Rome 

Gilbert, J. H Atlanta 

Gilbert, S.P Columbus 

Goetchius, H. R . Columbus 

Goodyear, C. P Brunswick 

Gordon, W. W., Jr .—Savannah 

Graham, E D McRae 

Graham, John M Atlanta 

Green, Thos. F Athens 

Greer, Arthur West Point 

Gwyn, Charles R Zebulon 

Hall, C. H., Jr Macon 

Hall, H. A Newnan 

Hall, J. E Ma<;on 

Hall, J. I Macon 

Hammond, T. A Atlanta 

Hammond, W. H — -Thomasville 

Hammond, W. J Thomasville 

Hammond, W. M Thomasville 

Hammond, W. R Atlanta 

Hardwick, T. W Sandersville 

Harley, J, A Sparta 

Harris, C, P Elberton 

Harris, Marion Macon 

Harrison, Z. D Atlanta 

Harwell, Frank LaGrange 

Hatcher, S. B Columbua 

Hawkins, E. A Americus 

Hill, B. H Atlanta 

Hill, C. D_^ Atlanta 

Hill, Harvey Atlanta 

Hill, H. W Greenville- 
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Hill, W. P - —Atlanta 

Hillyer, George Atlanta 

Holmes, W. C WaycrosH 

Hopkins, John L Atlanta 

Hooper, F. A AmericuB 

Howell, Albert, Jr Atlanta 

Howell, W. 8 — GreenviUe 

Hunnicutt, Dupree Athens 

Huleey, W. H Atlanta 

Hutchins, N. L., Jr Lawrenceville 

Irvin, I. T Washington 

-Jackson, M. M Atlanta 

Johnson, Fletcher M GaineeviUe. 

• Jones, GreorgeS Macon 

■ Jones, R. O Newnan 

Kay, W. E Brunswick 

Kilpatrick, J. D Atlanta 

King, A. C Atlanta 

Kontz, E. C Atlanta 

Krauss, D. W J Brunswick 

Lane, A. W Macon 

Lawrence, A. A Savannah 

Lawson, Thomas G Eatonton 

Lawton, A. R Savannah 

Leaken, W. R Savannah 

Lester, R. E Savannah 

Levy, L. C Columbus 

Little, John D Atlanta 

Little, W. A Columbus 

Logan, J. Clayton Atlanta 

Longley, F. P LaGrange 

Mackall, W. W Savannah 

Maddox, C. D Atlanta 

Martin, E.W — Adanta 

Martin, J. H Hawkinsville 

.Martin, W. E., Jr Macon 

JMayson, Jas. L Atlanta 

3Iattox, T. W - Moultrie 
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!McAlpiii, Henry Savannah 

McClelland, J. E Atlanta 

McClelland, L. F - Aflanta 

McDaniel, H. D Monroe 

McDonald, J. C Waycroas 

McDonald, W.W - Douglas 

McGill, Dan Atlanta 

Mcintosh, J. R Atlanta 

McNeill, J. M Columbus 

MeWhorter, H Athens 

Meadow, D. W Danielsville 

Meader, R. D Brunswick 

jyieldrim, Peter W Savannah 

Merrill, J, Hansell Thomasville 

Merritt, Geo. A . Greensboro 

Meyer, Alexander A Atlanta 

Miller, A. L Macon 

Miller, B. S Columbus 

Miller, F. H . Augusta 

Miller, W.K 1 Augusta 

JViinis, A Savannah 

Mitchell, E. M Atlanta 

Moon,E.T™l LaGrange 

Moore, Hudson.-, Atlanta 

Moore, R. Lee Statesboro 

Morris, Sylvanus Athens 

Mundy, W. W -...^ Cedartown 

Napier," George M Atlanta 

Neel, J. M Cartersville 

Newman, Emile Savannah 

CByrne, M. A Savannah 

Orme, A.J Atlanta 

Orr, Robert Newnan 

Osborne, W. W Savannah 

Owens, George W Savannah 

Pace, J. M Covington 

Palmer, H. E. W Atlanta 
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Park, J. B Greensboro- 
Park, J. W Greenville 

Park, O. A Macon 

Pate, A. C — HawkinsviUe 

PattersoD, T. E - ——Griffin 

Patty, H. M _ Atlanta 

Payne, J, C Atlanta 

Peeples, H. B Nashville 

Peeples, H. C Atlanta 

Perry, H. H Gainesville 

Persons, A. P Talbotton 

PolhUl, J. G Sylvester 

Powell, A. G Blakely 

Power, W. R . Marietta 

Preer, Peter Columbus 

Haines, A. M Dawson 

Rambo, L, M Fort Gaines- 

Revill, H. H Greenville 

Reynolds, N. M Augusta 

Roberts, Luther Lavonia 

Rosser, L. Z Atlanta 

Rountree, D. W Atlanta 

Russell, A. H Bainbridge 

Russell, L. C Winder 

Rutherford, Samuel -.Forsyth 

Sanders, J. H ,. Cedartown 

.Sandwich, M. H . Thomaston 

Scales, F. L Waynesboro 

Schley, John 8 Savannah 

Scruggs, W. L Atlanta 

Searcey, W. E. H., Jr Griffin 

Sessions, M. M Marietta 

Shumate, I. E Dalton 

Sibley, S. H Union Point 

Simmons, W. E Lawrenceville 

Skelton, J. H Hartwell 

Slaton, John M Atlanta 
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Smithy Burton Atlanta 

Smith, E. M ' McDonough 

Smith, Hoke --•- • 1 Atlanta 

Smith, J. K. L Macon 

Smith, Victor 1 Atlanta 

Spalding, Jack J Atlanta 

Spence, Geo. C Atlanta 

Stapleton, N. L Dawson 

Steed, C.P —Macon 

Steed, W,E Butler 

Stephens, Alex. W Atlanta 

Stevens, George W : Atlanta 

Strickland, John J Athens 

Stubbs, J. M I Dublin 

Sweat, J. L Waycross 

Tapp, S. G Atlanta 

Terrell, J. M Atlanta 

Terrell, J..R Greenville 

Thomas, L. W Atlanta 

Thompson, A. H LaGrange 

Thomson, W. D -_ Atlanta 

Tichenor, W. R : Atlanta 

Tindall, Chas. C Jesup 

Tipton, J. H Sylvester 

Toomer, W. M Waycross 

Travis, J. L Macon 

Turner, C. A Macon 

Turner, S. M Quitman 

Tye, John L Atlanta 

Underwood, E. M Atlanta 

Van Epps, Howard Atlanta 

Wade, P. L Dublin 

Walker, Clifford M Monroe 

West, T. B Macon 

Westmoreland, Geo Atlanta 

Westmoreland, T. P Atlanta 

Whipple, U. V- -Cordele 

23gba 
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Whitfield, Boiling Brunswick 

Williams, George W Dublin 

Wilson, L. A Waycroes 

Wimberly, O. J Macon 

Wimberly, Miuter 1 Macon 

Wimbish, W.A - —Atlanta 

Winn, Courtland S Atlanta 

WooUey, Vasser Atlanta 

Wooten, W. E Albany 

Wright, Barry Rome 

Yeomans, M. J Dawson 

Zahner, Robert ^.^^ ^. Atlanta 
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EXCHANGE LIST. 



The Georgia Bar Association exchanges its publications with the 
following Associations : 

Association. Secretary. 

American Bar Association John Hinkley , Baltimore, Md 

Alabama State Bar Association Alexander Troy, Montgomery 

Bar Association of Arizona. . . Thomas J. Prescott, Phoenix 

Bar Association of Arkansas Arthur Neill, Little Rock 

California State Bar Association R. L. Simpson, 8an Francisco 

Colorado Bar Association Lucius W. Hoyt, Denver 

Illinois State Bar Association James H. Matheny, Springfield 

State Bar Association of Indiana Merrill Moores, Indianapolis 

Iowa State Bar Association Sam S. Wright, Tipton 

Bar Association of the State of Kansas D. A. Valentine, Topeka 

Kentucky State Bar Association Bernard Flexner, Louisville 

Louisiana Bar Association W. S. Benedict, New Orleans 

Maine State Bar Association Leslie 0. Cornish, Augusta 

Maryland State Bar Association Conway W. Sams, Baltimore 

Michigan State Bar Association "V\yiliam J. Landman, Grand Rapids 

Minnesota State Bar Association William R. Begg, St. Paul 

Montana Bar Association Edward C. Russel, Helena 

Nebraska State Bar Association Roscoe Pound, Lincoln 

Bar Associat'n of the State of New Hampshire . Arthur H. Chase, Concord 

New Jersey State Bar Association Albert C. Wall, Jersey City 

New Mexico Bar Association Edward L, Bartlett, Santa Fe 

New York State Bar Association Frederick E. Wadhams, Albany 

North Carolina Bar Association. . . J. Crawford Biggs, Durham 

Bar Association of North Dakota W. H. Thomas, Leeds 

Ohio State Bar Association Smith W. Bennett, Columbus 

Oregon Bar Association A. F. Flegel, Portland 

Pennsylvania State Bar Association. . .William H. Staake, Philadelphia 

The Rhode Island Bar Association William A. Morgan, Providence 

South Carolina Bar Association. Hunter A. Gibbes, Columbia 

South Dakota Bar Association John H. Voorhees, Sioux Falls 

Bar Association of Tennessee Robert Lusk, Memphis 

Texas Bar Association A. E. Wilkinson, Austin 

State Bar Association of Utah Clesson S. Kinney, Salt Lake City 

Vermont Bar Association John H. Mimms, St. Albans 

Virginia State Bar Association Eugene C. Massie, Richmond 

Washington State Bar Association Nathan S. Porter, Olympia 

West Virginia Bar Association Nelson C. Hubbard, Wheeling 

State Bar Association of Wisconsin Cornelius I. Horing,- Milwaukee 
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Memorandum of Subjects Referred to G>mmittees* 



To Committee on Legislation. — Report of Committee on Juris- 
prudence and Law Beform. — See pp. 58 and 157. Report of Com- 
mittee on Judicial Administration and Remedial Procedure. — See 
pp. 58 and 280. 

To Committee on Grievances. — Report of Committee on Griev- 
ances and matter therein referred to. — See pp. 282 and 58. 

To Special Committee on Tobrens System. — Report of Committee 
on that subject. — See pp. 82, 8 and 64. 

To Special Committee on Bill to Establish Court of Ap- 
peals. — Report of Committee on Relief of Supreme Court. — See 
pp. 45, 46 and 133. 
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A 

Address by Judge A. B. Parker , 181 

Address of President Burton Smith ^w 61 

Address of Welcome.. 5 

Admission to the Bar, Eeport Discussed 46 

Akerman, Alex., Remarks by 44 

American Bar Association, Delegates to 55 

Angier, Edgar A., Elected a Member 6 

Arnold, R. R., Elected Chairman Executive Committee. 51 

Arnold, R. R., Remarks by 16 

B 

Bar Associations in 1901-2, Parkas Paper 146 

Barbecue 59 

Barrow, Pope, Remarks by 43, 42, 38, 30, 29 

Batchelor, V. A., Elected a Member . .' 6 

Bateman, J. N., Elected a Member 6 

Beck, M. W., Elected Third Vice-President 51 

Beck, M. W., Report of Executive Committee by 5 

Bell, Madison, Elected a Member 6 

Bennett, J. Walter, Elected a Member 6 

Bishop, James, Jr., Paper by 283 

Born, E. Winn, Elected a Member 6 

Boykin, John A., Elected a Member 6 

By-Laws ! .310 

G 

Chandler, H. H., Elected a Member 6 

Ohipley, Hunt, Elected a Member 19 

Cicero, Paper by P. W. Meldrim 124 

CUy, Brutus J., Elected a Member 6 

Cobb, A. Ward, Elected a Member 19 

Committee, Executive, Report of 5 

Committee on Grievances, Report of 282 

Committee on Judicial Administration, etc.. Report of 280 
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Committee on Jurispradence, etc., Report of 157 

Committee on Legal Edacation, etc., Report of 164 

Committee on Memorials, Report of 174 

Committee on Nominations, Appointed 39 

Committee on Nominations, Report of 50 

Committee on Relief of Supreme Court, Report of 133 

Committee on Relief of Supreme Court, Report Discussed 28 

Committee on Torrens System, Report of 82 

Committee on Torrens System, Report Discussed 8 

Committees, List of 3K 

Constitution 307 

Court of Appeals, Discussed 28 

D 

Daley, Walter R., Elected a Member 6 

Davison, James, Elected a Member 6 

Delegates to American Bar Association, Appointed 55 

Dent, H. W., Elected a Member 6 

Dessau, Washington, Remarks by 33, 22, 15, 13, U 

Dessau, Washington, Resolution by 19 

Dodd, Eugene, Elected a Member , 7 

Due Process of Law, Parker's .Address 181 

E 

Election of OflBcers, Discussion 20 

Ellis, Roland, Elected Member Executive Committee 51 

Evolution of Fourteenth Amendment, Garrard 235 

Exchange List 343 

Executive Committee, Report of. 5 

F 

Felder, Thomas S., Elected a Member 7 

Fielder, W. K., Elected a Member 19 

Flint, J. J., Remarks by 45, 43 

Fourteenth Amendment, Garrard's Paper 235 

Fourth of July Resolution 66 

Franchise Taxes, Powell's Paper 222 

G 

Garrard, L. F., Address by 285 

Gober, Geo. F., Paper by 254 

Government by Injunction, Bishop's Paper 283 

Green, Thomas F., Elected a Member 7 

Grice, Warren, Elected a Member 7 

Grievances, Report of Committee on 282 
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H 

iJammond, Walter J., Elected a Member 7 

Hammond, W. M., Elected Fourth Vice-President 51 

Hammond, W. R., Remarks by 29, 27, 24, 23 

Harrison, Z. D., elected Treasurer 51 

Harrizon, Z. D., Remarks by 49 

Harrison, J. D., Resolution by 59 

Harrison, Z. D. Treasurer, Report of 81 

Hulsey, William H., Elected a Member 7 

Hunnicutt, Dupree, Elected a Member 7 

J 

Jefferson, Paper by Ohas. J. Swift ^ 289 

Judicial Administration, etc., Report on 280 

Jurisprudence and Law Reform, Report on 167 

K 

Kilpatrick, J. D., Elected Member of Executive Committee 51 

L 

Lambdin, W. W., Elected a Member — ; 54 

Land Registration, Discussion 9 

Land Registration, Resolution Concerning 54 

Lawrence, Alex. A., Elected a Member 7 

Laws Taxing Franchises, PowelPs Paper 222 

Leakin, W. R., Resolution by 56 

Legal Education, etc., Report of Committee on 164 

Legal Education, etc., Report Discussed 46 

Lipscomb, Mrs M. A., Invitation from • 8 

Lipscomb, Mrs. M. A., Reception by 53 

Lijiscomb, Mrs. M. A., Resolution of Thanks to . * * * 59 

Logan, J. Clayton, Elected a Member 7 

Lumpkin, Justice Sam4, Letter from — 20 

Lumpkin, Justice Sam'l, Resolution Concerning 19 

M 

Maddox, C. D., Elected a Member 7 

McClelland, John E., Elected a Member 19 

McClelland, L. F., Elected a Member 19 

Header, R. D., Paper by 105 

Meldrim, P. W., Elected President 50 

Meldrim, P. W., Paper by 124 

Meldrim, P. W ., Remarks by 12, 9 

Members, New, Elected 54, 19, 6 
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Members Present, List of 4 

Memorials, Report of Committee on 174 

Merritt, Geo. A., Elected a Member 7 

Miller, B. S., Remarks by 28, 17 

Miller; B. S., Resolution by 54 

Mitchell, Eugene M., Elected a Member 7 

Moore, Hudson, Elected a Member 7 

Morris, Sylvanus, Remarks by 46 

Mundy, W. W., Elected a Member 19 

N 

Newman, W. T., Jr., Elected a Member 7 

New Members Elected 64, 19, 6 

New Members, List of 329 

Nominating Committee Appointed 39 

Nominating Committee, Discussion 20 

Nominating Committee, Report of 50 

o 

Officers and Committees, List of 317 

Officers for 1903-4 Elected 50 

Officers for Past Terms '. 321 

Orr, Robert, Elected a Member 7 

P 

Paper by James Bishop, Jr 283 

Paper by L. F. Garrard 235 

Paper by Geo. F. Gober .• 254 

Paper by R. D. Meader 105 

Paper by P. W. Meldrim 124 

Paper by Ofville A. Park 146 

Paper by A. B. Parker 181 

Paper by A. G. Powell 222 

Paper by Burton Smith 61 

Paper by Charles J. Swift 289 

Park, J. B. , Resolution by -. 57 

Park, Orville A., Elected Secretary 51 

Park, Orville A., Paper by 146 

Park, Orville A., Remarks by 65, 45 

Parker, Judge A. B., Address by 181 

Parker, Judge A. B., Introduction of 62 

Parker, Judge A. B., Letter from 57 

Parker, Judge A. B., Resolutions of Thanks to 57 

Peabody, F. D., Memorial of .V 174 

PearsoU, M. J., Memorial of 178 
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Persons, A. P., Elected First Vice-President 51 

Powell, A. G., Paper by 222 

Powell, A. Gm Remarks by 53, 46, 42, 40 

R 

Relief for Supreme Court Discussed 28 

Report of Committee on Grievances 282 

Report of Committee on Judicial Administration, etc 280 

Report of Committee on Jurisprudence, etc 157 

Beport of Committee on Legal Education, etc 164 

Report of Committee on Nominations 50 

Rt»port of Committee on Relief of Supreme Court 133 

Report of Committee on Relief of Supreme Court Adopted ... 45 

Report of Committee on Torrens System 82 

Report of Executive Committee 5 

Report on Judicial Administration Referl-ed 58 

Beport on Jurisprudence and Law Reform Referred.. 58 

Report of Treasurer 81 

Resolution as to Torrens System 54 

Resolution on Fourth of July 56 

Resolution of Thanks to Judge Parker 57 

Resolution of Thanks to R. R. Co. and Lodge. 59 

Resolution of Thanks to Mrs. Lipscomb 59 

Roberts, Luther, Elected a Member 19 

Roberts, Oren, Elected a Member 7 

Rogers, James F., Elected a Member. 7 

Russell, A. H., Resolution by 59 

s 

Shackelford, Thos. J., Elected a Member . 54 

Sibley, Sam'l H., Elected a Member 7 

Smith, Burton, Introduction of Parker 52 

Smith, Burton, President's Address 61 

Smith, Ernest M., Elected a Member 54 

Smith, Jno. R. L., Elected a Member 7 

Spence, Geo. 0., Elected a Member *. 7 

Strickland, J. J., Elected Second Vice-President 51 

Strickland, Judson M., Elected a Member 7 

Sunday as Viewed by American Law, Meader's Paper 105 

Supreme Court, Relief for Discussed 28 

Supreme Court, Relief of. Report of Committee 133 

Sweat, J. L., Elected Member of Executive Committee 51 

Sweat, J. L., Remarks by . . .,^ 25, 20, 14 

Sweet, Mayor, Welcome Address 5 
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Swift, Charleg J., Elected a Member 19 

Swift, Ohag. J., Paper by 289 

T 

Tichenor, W. B., Elected a Member 7 

Tindall, Chas. 0., Elected a Member 7 

TTompkins, H. B., Memorial of 176 

Torrens System, Report of Committee on 82 

Torrens System, Resolution Concerning 54 

Treasurer's Report 81 

Treasurer's Report, Action on 8 

Trial by Jury, Gober's Paper 254 

Trusts and Monopolies, Burton Smith's Address 61 

Turner, S. M., Elected a Member 7 

u 

Underwood, E. M., Elected a Member 7 

V 

Van Epps, Howard, Remarks by 9 

w 

Walker, Clifford M., Elected a Member 7 

Welcome, Address of 5 

Westmoreland, George, Elected a Member 19 

Whipple, U. v., Remarks by 23 

Winn, Courtland S., Elected a Member 7 

Wright, Barry, Elected a-Member 7 

Y 

Yeomans, M. J., Remarks by 57, 27, 24, 22 
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